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n  SELECT   COMMITTEE   ON 


ORDERS  OF  THE  HOUSE. 


28th  July,  1008. 

Ordered  : — That  a  Select  Committee  be  appointed  to  inquire 
into  and  report  upon  the  working  of  the  Colonial  Medical  Council 
in  its  judicial  functions,  and  that  the  reports  and  papers  relating 
to  recent  proceedings  against  certain  medical  practitioners  laid 
upon  the  Table  on  the  *.)th  instant,  be  referred  to  such  Committee 
for  in(juiry  and  report  :  the  Committee  to  have  power  to  take 
evidence,  and  call  for  papers,  and  to  consist  of  Dr.  Reck,  Messrs. 
Macintosh,  Tod,  H,  S.  van  Zyl,  Dr.  Hewat,  Messrs.  Cronwright 
Schreiner,  and  Upington. 
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REPORT 

OF  THE 


SELECT  COMMITTEE,  appointed  by  Order  of 
the  House  of  Assembly,  dated  the  28th  July, 
1908,  to  iiic[uire  into  and  report  upon  the 
working  of  the  Colonial  Medical  Council  in 
its  judicial  functions  ;  the  Committee  to  have 
power  to  take  evidence  and  call  for  papers, 
and  to  consist  of  Dr.  Beck,  Messrs.  Macintosh, 
Tod,  H.  S.  van  Zyl,  Dr.  Hewat,  Messrs. 
Cronwright  Schreiner  and  Upington. 

Tour  Committee  having  taken  evidence,  and 
called  for  papers,  and  having  carefully  considered 
the  same  together  with  the  Papers  and  Reports 
laid  upon  the  table  of  the  House  relating  to  cer- 
tain proceedings  instituted  before  the  Colonial 
Medical  Council,  beg  to  report  as  follows  : — 

1.  Your  Committee  are  of  opinion  that  the 
Colonial  Medical  Council  is  the  most  suitable  tri- 
bunal to  inquire  into  charges  of  unprofessional 
conduct  laid  against  medical,  dental,  and  quasi- 
medical  practitioners,  such  as  nurses,  mid  wives 
and  the  like. 

2.  Your  Committee  are  of  opinion,  however,  that 
the  Colonial  Medical  Council  as  at  present  con- 
stituted is  in  urgent  need  of  reform  in  three 
important  particulars,  viz.  : — 

(a)  Constitution. 

(6)  Procedure. 

(c)  Power  of  Punishment. 

And  they  proi)Ose   to  deal  separately  with  each  of 
these  heacls. 

8.  It  is  clear  from  the  evidence  that  the 
Colonial  Medical  Council,  as  at  ])resent  con- 
stituted, does  not  possess  the  entire  conlidence  of 
either  the  profession  or  the  general  public,  and  in 
our  opinion   this   is  due.  in   no  small  mcasui'c  to 

1367^33 


ir  SELECT  ro^r:MiTTEE  ox 

the  need  of  reform  in  the  constitution  of  that 
body.  At  present  the  Council  consists  of  nine 
members,  of  whom  four  are  nominated  by  the 
Governor,  four  are  elected  by  the  medical  pro- 
fession, and  one,  namely,  the  Medical  Officer  of 
Health,  is  an  ex  officio  member. 

4.  Your  Committee  beg  to  recommend  that  in 
any  legislation  which  may  be  introduced  to  deal 
with  the  subject  the  following  changes  be 
embodied : — 

(1)  The   number   of   members  elected  by   the 

profession  should  be  substantially  in- 
creased, and  the  nominated  element  pro- 
portionately decreased,  so  that  the  Council 
may  be  as  a  body  directly  representa- 
tive of  the  profession  as  a  whole. 

(2)  If  practicable,  country  practitioners 
should  have  direct  representation  upon 
the  Council. 

(3)  The  Medical  Officer  of  Health  for  the  Co- 
lony, upon  whom,  as  professional  adviser 
to  the  Minister  in  charge  of  the  Public 
Health,  is  laid  the  duty  of  initiating  or 
advising  proceedings  before  the  Council 
in  certain  cases,  should  not  be  a  member 
of  that  body  so  far  as  its  judicial  functions 
are  concerned.  Tlie  proceedings  in  con- 
nection with  the  recent  inquiries  bear 
eloquent  testimony  to  the  inconvenience 
and  misunderstanding  which  may  arise 
from  two  wholly  irreconcilable  offices 
being  united  in  one  person, 

5.  Your  Committee  have  already  indicated  that 
the  Colonial  Medical  Council  is  the  most  suitable 
tribunal  to  decide  in  cases  of  i^urely  professional 
misconduct.  They  are  further  satified  that  the 
judicial  functions  of  that  body  should  be  strictly 
limited  to  cases  of  that  character,  and  should  not 
extend  to  cases  involving  criminal  consequences, 
unless  and  imtil  any  such  latter  case  has  been 
brought  to  a  conclusion  by  verdict  or  refusal  to 
prosecute. 
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G.  The  recent  opium  inquiries  have  disclosed  very 
serious  defects  in  the  judicial  procedure  of  the 
Council  which  should  be  remedi'^d  without  delay. 

(1)  We  consider  that  in  complaints  of  a  minor 
character,  some  discretion  should  be 
allowed  as  to  holding  a  public  or  any 
inquiry.  The  consequences  to  a  medical 
practitioner  of  a  public  inquiry  being  held 
into  his  conduct  are  so  serious  and  far- 
reaching,  that,  at  least,  a  reasonable 
prima  facie  case  of  more  than  trifling 
misconduct  should  be  made  out  before  he 
is  subjected  to  that  ordeal. 

(2)  It  is  most  important  that,  in  such  cases  as 
form  the  subject  of  a  public  inquiry 
provision  should  be  made  for  the  proper 
conduct  of  the  prosecution.  In  the  course 
of  the  opium  inquiries  the  absence  of 
such  provision  led  to  the  Medical  Officer 
of  Health  occupying  a  position  in  relation 
to  those  inquiries  which  was  scarcely 
distinguishable  from  that  of  prosecutor. 

(8)  Power  should  also  in  such  cases  be  given 
to  the  Council  to  compel  the  attendance  of 
witnesses  both  in  support  of  the  charge 
or  against  it.  Considerable  inconvenience 
has  resulted  from  the  absence  of 
such  power,  and  in  connection  with 
the  opium  inquiries  in  order  to  get 
out  of  the  difficulty  the  services  of  the 
Criminal  Investigation  De])artment  were 
employed  in  one  case  for  the  purpose  of 
collecting  witnesses  who  were  then  brought 
bv  a  detective  to  the  office  of  the  Medical 
Officer  of  Health,  before  whom  they  swore 
to  Jiffidavits  for  submission  to  tlie  (\juncil. 
It  is  in  the  highest  degree  undesirable 
that  detectives  should  b(^  empUjyed  for 
this  purpose,  and  it  must  further  be  added 
that  it  is  very  dou])tt'ul  wliether  any  .lus- 
tice  of  the  Peace  should  liav^e  accepted 
affidavits  uudei'  the  circumstances. 
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(4)  The  decision  of  the  Council  upon  any  case 
should  be  final,  but  the  proceedings 
which  should  include  the  reasons  for 
arriving  at  such  decision,  should  in  every 
case,  where  the  finding  is  adverse  to  the 
person  concerned,  be  submitted  to  a  Judge 
of  the  Supreme  Court  for  review,  and  for  a 
certificate  that  such  proceedings  are  in 
accordance  with  substantial  justice,  as  is 
done  in  cases  tried  before  the  Court  of 
Eesident  Magistrate,  and  such  person 
should  have  the  same  right  of  appeal  as  is 
allowed  in  the  latter  case. 

7.  The  third  of  the  matters  requiring  reform  is 
the  power  of  conferring  punishment.  Under  the 
present  law,  the  Council  is  limited  to  a  caution  or 
reprimand,  and  the  only  other  method  of  dealing 
with  a  i^rofessional  offence  is  by  erasing  the  name 
of  the  person  concerned  from  the  Eegister,  which 
can  only  be  done  by  the  Governor.  Your  Com- 
mittee are  of  opinion  that  the  power  of  inflicting 
punishment  should,  subject  to  the  review  and 
appeal  above  mentioned,  be  left  in  the  hands  of 
the  Council  itself,  and  think  that  it  should  also 
have  the  power,  for  good  cause,  of  remitting  or 
modifying  the  same.  Where  such  punishment 
involves  the  erasure  of  the  name  of  any  practitioner 
from  the  Eegister  the  period  of  disqualification  or 
suspension  should  be  stated. 

8.  Whilst  in  the  performance  of  their  duty 
your  Committee  have  found  it  necessary  to  point 
out  grave  defects  in  the  practical  procedure  of 
the  Council  in  its  judicial  functions,  they  are 
pleased  to  be  able  to  say,  on  the  other  hand,  that 
there  is  nothing  in  the  evidence  or  papers  before 
them  to  show  that  it  has  ever  acted  in  any  but 
an  impartial  manner  in  the  performance  of  its 
difficult  and  distasteful  duties. 

BEAUCLEEK   UPINGTON, 

Chairman. 
Committee  Eooms, 

House  of  Assembly, 
25th  August,  i908. 
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MINORITY  EEPORT. 


While  in  General  agreement  with  the  Keport. 
I  wish  to  say  that  I  do  n(^t  agree  with  it  in  several 
matters,  chief  among  them  being  the  following  : — 

1.  I  do  not  think  tliat  any  inquiry  should  be  pri- 

vate [par.  {y  (I)']. 

2.  I  do  not  tliink  the  Council  should  have  power 

to  compel  witnesses  to  attend  [par.  6  (3;]. 

3.  I  do  not  think  the  decision  of  the  Council 

should  be  final  [par.  6  (4)]. 

4.  I  do  not   think   that   power   of  punishment 

should  be  left  in  the  hands  of  the  Council 

[par.  7]. 
Tliere  is  no  doubt  that  in  the  recent  opium 
inquiries  the  judicial  proceedings  of  the  Council 
were  gravely  at  fault.     It  may  be  well  to  state 
briefly  what  occuri-ed  : — 

1.  Information  having  come  to  the  ears  of  Dr. 

Gregory,  Medical  Officer  of  Health  for  the 
Colony,  who  is  also  a  member  of  the  Medical 
Council,  that  opium  was  being  sold  in  quan- 
tities larger,  in  his  opinion,  than  medicinal 
use  required,  the  Colonial  Office,  at  his  re- 
quest, set  about  collecting  evidence  against 
medical  men  by  means  of  the  Criminal 
Investigation  Department. 

2.  The  Officers  of  the  C.I.D.  consequently  went 

round  to  certain  chemists  and  obtained 
from  them  the  prescriptions  of  certain 
Doctors  which  had  l:)een  lodged  with  such 
chemists  by  patients  for  Avhoni  these  Doctors 
had  prescribed.  It  would  appear  that  in 
one  case,  at  least,  a  chemist  was  tlireaten(Hl 
by  an  officer  of  the  C.I.D.  before  ho  would 
consent  to  produce  what  he  considered  a 
confidential  document. 

3.  Tliese  original  pi-esci'iptions,  thus  obtained, 
were  duly  submitted  to  the  Medical  (V)uncil, 
which  thereupon  proceeded  against  certain 
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doctors.  It  must  be  noted  that  the  Medical 
Council  did  not  proceed  against  all  such 
doctors  of  Cape  Town  whose  names  they 
had  and  against  whom  they  must  have  con- 
sidered, under  the  circumstances,  there  was 
a  prima  facie  case,  nor  against  medical  men 
similarly  situated  in  other  centres  (such  as 
Port  Elizabeth)  against  whom  they  had 
equally  strong  evidence,  but  made  a  selection 
for  prosecution  for  which  no  justification 
appears  in  the  evidence. 

4.  One  of  the  Doctors  proceeded  against  was  Dr. 

McMullen,  on  the  merit  of  whose  case,  in  re- 
spect of  the  charges  preferred  against  him,  I 
express  no  opinion. 

5.  After   the   case   was   concluded   certain    two 

men  came  to  Dr.  Gregory  and  made  affi- 
davits before  him  as  a  J. P.,  seriously  prejudi- 
cial to  Dr.  McMullen's  defence.  These  affi- 
davits were  laid  before  the  Medical  Council 
by  Dr.  Gregory,  and  the  Council,  without 
letting  Dr.  McMullen  see  them  or  giving  him 
any  opportunity  of  refuting  them,  passed 
judgment  upon  him,  recommending  the 
Governor  to  strike  him  off  the  list  of  Medical 
Practitioners— a  step  which  would  have 
meant  ruin  to  Dr.  McMullen. 

6.  Dr.  Gregory  is  a  member  of   the  Council,   and 

it  is  clear  that,  in  so  far  as  there  was  a 
prosecutor,  he  prepared  tbe  case  for  the 
prosecution  of  the  men  tried  by  the  Medical 
Council ;  it  is  equally  clear,  however,  that 
he  took  no  part  in  the  Medical  Council,  as 
a  member  thereof,  while  it  was  trying  the 
accused. 

7.  The  above  facts  seem  to  justify  the  following 

comments  : — 

{a)  It  does  not  appear  that  the  medical 
men  tried  are  liable  to  be  tried  under 
Proclamation  1533  of  1906  (as 
contended  by  Dr.  Gregory  in  his 
evidence). 
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(b)  Cliomists  apparently  do  not  come  un- 
der the  jurisdiction  of  the  Medical 
Council,  but  it  seems  clear  that  they 
kept  no  registers  as  provided  for  under 
section  two,  sub-section  (3)  of  the  said 
Proclamation.  One  is  thus  at  a  loss 
to  understand  why  thev  were  not 
proceeded  against  in  the  Law  Courts, 
while  certain  doctors  were  selected 
for  prosecution  by  the  Medical  Coun- 
cil, not  for  selling  but  for  prescribing 
opium,  which  was  sold  by  the 
chemists  who  are  specially  held  liable 
under  section  three,  sub- section  (2) 
of  the  above  Proclamation. 

(c)  Prescriptions  given  by  a  doctor   to  a 

patient  and  taken  by  such  patient  to  a 
chemist  are,  in  my  opinion,  sacred 
documents  of  a  peculiarly  personal 
and  conlidential  nature,  Avhich  should 
not  be  obtainable  except  under  an 
order  of  the  Supreme  Court.  It  was 
also  a  highly  reprehensible  proceed- 
ing to  have  obtained  them  as  they 
were  obtained,  while  the  employment 
of  the  C.I.D.  for  this  purpose  cannot 
be  condemned  in  too  strong  terms. 

(^/)  The  action  of  the  Medical  Council  in 
making  distinctions  as  to  which  doc- 
tors should  be  proceeded  against  is 
apparently  inexplicable  and  inexcus- 
able. 

(e)  The  conduct  of  the  trial  by  the  Medi- 
cal Council,  especially  in  the  matter 
of  the  affidavits,  is.  in  my  opinion, 
conclusive  proof  of  its  unfitness  to  ])e 
vested  witli  judicial  functions  of  any 
importance. 

( /■)  l)i-.  Gregory,  wliile  remaining  a  mem- 
bei-  of  the  Council,  should  not  have 
worked  up  the  prosecution.  His  posi- 
tion Wfis  dillicult  Jiiid  anomalous,  and 
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110  dishonourable  conduct  is  attributed 
to  him,  but  such  an  anomaly  should 
not  be  allowed  to  exist  any  longer. 

9.  The  Council  should  not  have  the  power  of 

effectually  stopping  all  advertising,  as,  in 
certain  cases,  such  a  course  is  highly  pre- 
judicial to  the  public  benefit,  and  may  be 
equally  prejudicial  in  others. 

10.  The  judicial  functions  of  the  Council  should 
be  limited  strictly  to  matters  of  professional 
etiquette.  Further,  in  addition  to  the  other 
safeguards  suggested  in  the  Eeport,  the  per- 
son accused  should,  in  the  first  instance, 
have  the  option  of  being  tried  before  tlie 
Supreme  Court. 

11.  I  hold  that  the  one  object  to  be  considered 
all  along  is  not  the  trade  or  the  professional 
interests  of  the  medical  profession,  but  wholly 
and  solely  the  good  of  the  public.  I  further 
feel  that  a  trial  ma}^  be,  and  generally  is,  so 
grave  a  thing  to  the  medical  man  tried,  that 
no  body  of  men  should  be  allowed  to  sit  as 
a  judicial  court  to  try  him  except  those 
whose  training  enables  them  to  sift  and 
weigh  evidence  impartially  and  whose 
knowledge  enables  them  wisely  to  apply 
those  methods  in  relation  to  trials  which 
experience  has  shown  to  be  necessary  to  the 
attainment  of  justice,  and  who,  in  no  con- 
ceivable case,  can  have  any  bias  or  an  in- 
terest in  limiting  competition. 

S.  C.  CKONWEIGHT  SCHREINEK. 

Committee  Rooms, 
House  of  Assemblv. 
25th  August,  1908. 
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RAPPORT 

VAX   HET 

OEKOZEX  COMITE,  cumoestelcl  door  Eesolutie 
van  de  Wetoevende  A^ergaderin<)^  van  28 
Juli  1908,  oni  onderzoek  in  te  stcllen  naar, 
en  te  rapporteeren  omtrent  de  werking-  van 
de  Koloniale  MedischeEaad  in  zijne  judicieele 
functie  ;  liet  Comite  de  niacht  te  hebben  ge- 
tnigenis  in  te  winnen  en  oni  Papieren  te 
vragen  en  te  bestaan  uit  Dr.  Beck,  de  heeren 
Macintosh.  Tod.  H.  S.  vax  Ztjl,  Dr. 
Hewat.  de  heeren  Croxwright-Schreiner 
en  Upixgtox. 

Uw  Comite  heeft  getuigenis  ingewonnen  en  oni 
papieren  gevraagd  en  heeft  dezelve,  tezamen  met 
de  papieren  en  rapporten  die  op  de  Tafel  van  het 
Huis  gelegd  werden.  en  die  betrekkhig  hebben  op 
zekere  akties  voor  de  Koloniale  Medische  Eaad 
ingestekl.  zorgvuldig  overwogen  :  zij  wenscht  nn 
als  volgt  te  rapporteeren  : — 

1.  U^v  Comite  is  van  gevoelen  dat  de  Koloniale 
Medische  Raad  de  geschikste  rechtbank  is  om 
onderzoek  in  te  stellen  naar  klachten  van  onpro- 
fessioneele  gedrag  ingeleverd  tegen  dokters, 
tanden-dokters,  en  quasi-medische  personen  zooals 
verpleegsters,  vroedvrouwen  en  dergelijken. 

2.  Uw  Comite  is  cchter  van  oj^inie  dat  het 
dringend  noodzakelijk  is  dat  de  Koloniale  Medische 
Raad,  zooals  thans  saniongesteld,  hervormd  zal 
worden  in  drie  behmgrijke  ox)zichten,  nl.  : — 

(r/)  Procedure. 

(b)  Samenstelling. 

(r)  Maclit  om  straf  op  te  leggen. 
:>.  Jlet  blijkt  duidelijk  nit  het  getuigenis  dat  de 
Koloniale  Medische  Raad,  zooals  thans  samenge- 
stcld,  liet  voile  vertrouwen  heett  uoch  van  de 
l)rofessie  noch  van  het  pu])liek,  en  in  de  opinio 
vfin  uw  Comite  is  dit,  in  geen  geringe  mate,  to 
wijten  aan  de  belioefte  aan  hervormi ng  in  de 
isamenstelling  van  dat  lichaam.  De  Raad  b(^staat 
thans    uit    negen  ledeii  : — A'ier    woi-den    door  de 
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Gouvernenr  benoemd,  en  vior  wordcn  door  de- 
Medisclie  professie  gekozen.  en  een,  namelijk  de 
Medisclie  Ambtenaar  van  Gezondheid.  is  ex  officio 
lid. 

4.  Uw  Comite  wenscht  aan  de  hand  te  geven  dat 
in  eenigc  maatregel  die  ingediend  moge  worden  in 
verband  met  dit  onderwerp  de  volgende  verande- 
ringen  opgenonien  nioeten  worden  : 

(1)  Het  aantal  leden  door  de  professie  gekozen 
moet  veel  grooter  gemaakt  worden  en  het 
benoemde  aantal  in  evenredigheid  ver- 
minderd,  zoodat  de  Eaad  als  een  lichaam 
de  professie  als  een  gelieel  direkt  moge 
vertegen  woordigen . 

(2)  Waar  het  uitvoerbaar  is.  behooren  doktors 
uit  de  bniten-distrikten  op  de  Eaad  direkt 
vertegenwoordigd  te  zijn. 

(8)  De  Medisclie  Ambtenaar  van  Gezondheid 
voor  de  Kolonie,  op  Avion  als  profession- 
eele  raadgever  van  de  Minister,  die  de 
zorg  heeft  van  de  Publieke  Gezondheid. 
de  plicht  rust  van  akties  voor  de  Kaad  in 
zekerc  gevallen  in  te  stellen  cf  te  advi- 
seeren  dat  dit  gedaan  zal  worden,  behoort 
niet  een  lid  van  dat  lichaam  te  zijn  voor 
zoover  het  deszelfs  judicieele  functies  be- 
treft.  De  verrichtingen  in  verband  met  het 
jongste  onderzoek  geven  duidelijk  blijk 
van  het  ongerief  en  misverstand  die  ont- 
staan  kunnen  wanneer  twee  gansch  onver- 
zoenbarc  ambten  door  <^<d\\  persoon  bekleed 
worden. 

5.  Uwo  Comite  heeft  reeds  gezegd  dat  de  Kolo- 
nialo  Medisclie  Eaad  de  geschikste  rechtbank  is^ 
om  te  beslissen  in  zaken  van  bloot  professioneele 
wangedrag.  Zij  is  ook  overtuigd  dat  de  judicieele 
functies  van  dat  lichaam  streng  beperkt  behooren 
te  zijn  bij  gevallen  van  die  aard  en  niet  insluiten 
nioeten  gevallen  met  mogelijke  krimineele  gevol- 
gentenzij  en  totdat  eenig  zoodanig  laatstgenoemde 
geval  beslist  is  geworden  hetzij  door  uitspraak  of 
weigering  om  te  vervolgen. 
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6.  Het  jongste  opium  onderzoek  heeft  zeer 
ernstige  gebreken  in  de  judicieele  procedure  van 
de  Raad  geoponbaard  die  zonder  verzuim  verhol- 
pen  nioeten  worden. 

(1)  AVij  bescliouwen  dat  in  klachten  van  een 
geringer  aard  een  zekere  mate  van  dis- 
cretie  toegelaten  moet  worden  of  men  een 
publieke  dan  of  men  eenig-  onderzoek 
zal  houden.  Yoor  een  dokter  zijn  de  ge- 
volgen  van  een  publieke  onderzoek  naar 
zijn  gedrag  zoo  ernstig  en  verreikend, 
dat  er  minstens  een  redelijkc  prima  facie 
zaak  van  meer  dan  nietsbeduidend  wan- 
gedrag  behoort  te  zijn  voor  men  hem  aan 
zoo'n  proef  onderwerpt. 

(2)  Het  is  aller  belangrijkst  dat  in  zaken 
die  bet  onderwerp  vaneenpnl)lieke  onder- 
zoek vormen  er  voorziening  behoort  te 
zijn  voor  de  behoorlijke  leiding  van  de 
vervolging.  In  de  loop  van  het  opium- 
onderzoek  had  het  gebrek  aan  zoodacige 
voorziening  tengevolge  dat  de  Medische 
Ambtenaar  van  Gezondheid  een  positie 
bekleedde  met  betrekking  tot  dat  onder- 
zoek, die  moeilijk  te  onderscheiden  was 
van  die  van  een  vervolger. 

(3)  In  zoodanige  gevallen  behoort  de  noodige 
macht  aan  de  Raad  gegOA^en  te  worden  om 
getuigen,  zoowel  voor  als  tegen  de  be- 
Hchuldigde,  to  verplichten  tegenwoordig 
te  zijn.  Groote  ongerief  is  veroorzaakt 
geworden  door  gebrek  aan  zoodanige 
macht,  en  in  het  geval  van  het  opium  on- 
derzoek maakte  men,  in  een  geval,  ge- 
bruik  van  de  diensten  A^an  het  Krimineelc 
Onderzoek  Departement  om  getuigen  te 
vinden  die  daarna  door  een  speurder 
naar  het  kantoor  van  de  Medische  Amb- 
tenaar van  Gezondheid  ge])rficht  werden, 
voor  wien  zij  verkhiringen  al'legden  om 
voor  de  liaad  gelegd  te  worden.  Het  is 
hoogst      onwenschelijk      speurders    A'oor 
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dit  werk  te  gebruiken,  en  het  moet  bij- 
o'evoegd  worden  dat  het  zeer  twijfel- 
achtig  is  of  eenige  Yrede  Eechter  onder 
die  omstandigheden  verklaringen  behoort 
aangenomen  te  liebben. 
(4)  De  nitspraak  van  de  Eaad  in  eenig  geval 
behoort  finaal  te  zijn,  maar  het  verslag 
der  verrichtingen,  dat  de  redenen  waaroni 
men  tot  dat  besluit  kwam,  moet  insluiten, 
behoort  hi  elk  geval,  waar  de  uitspraak 
tegen  de  betrokken  persoon  is,  aan  een 
Rechter  van  het  Hoog  Gerechtshof  onder- 
worpen  te  worden  voor  herziening  en 
voor  een  certifikaat  dat  zoodanige  verricht- 
ingen overeenkomstig  recht  plaatsvonden, 
zooals  gedaan  wordt  in  zaken  voor  het 
Eesident  Magistraats  Hof  verhoord,  en 
zoodanige  persoon  behoort  ook  hetzelfde 
recht  van  appel  te  hebben  als  toegestaan 
wordt  in  laatstgenoemde  geval. 

7.  De  derde  zaak  die  hervorming  eischt  is  de 
macht  strafifen  op  te  leggen.  Onder  de  tegen- 
woordige  Wet  mag  de  Eaad  slechts  waarschuwen 
en  berispen,  en  de  eenige  andere  wijze  van  met 
een  professioneele  overtreding  te  handelen  is  door 
de  naam  van  de  betrokken  persoon  van  het  Eegister 
te  schrappen.  lets  dat  door  de  Gouverneur  alleen 
gedaan  kan  worden.  Uw  Comite  is  van  gevoelon 
dat  de  macht  om  straflfen  op  te  leggen,  onder wor- 
pen  aan  herziening  en  recht  van  appel  zooals  hier- 
boven  genoemd,  aan  de  Eaad  behoort  overgelaten 
te  worden,  en  zij  meent  dat  de  Eaad  ook  de  macht 
moet  hebben  om  zoodanig  straf,  wegens  een  goede 
reden.  kwijt  te  schelden  of  te  verzachten.  Waar 
zoodanig  straf  het  schrappen  van  de  naam  van 
eenig  dokter  van  het  Eegister  beteekent  behoort 
het  tijdperJc  van  onbevoegdheid  of  schorsing  ge- 
noemd te  worden. 

8.  Terwijl  uw  Comite  in  het  verrichten  van  zi^ii 
plicht  het  noodig  gevonden  lieef t  ernstige  gebreken 
in  de  praktische  procedure  van  de  Eaad  in  zijne 
judicieele  functies  aan  te  toonen,   doet  het   hem 
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oenoeo'en  aan  de  andere  kant  te  kuniien  zeooen 
dat  er  niets  is  in  liet  getuigenis  of  de  x^apieren  dat 
wijst  dat  de  Eaad  ooit  op  eenige  andere  dan  een 
onpartijdige  wijze  gehandeld  heeft  in  liet  ver- 
ricliten  van  zijne  moeilijke  en  onaangename 
plichten. 

BEAUCLERK  UPINGTOX, 

Yoorzitter. 
Coniite  Kamer. 

Wetgevende  Vergadering, 
25  Augustus  190cS. 
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MINDEEHEIDS     EAPPORT. 


Hoewcl  ik,  over  liet  algenieeii  genonien.  overeen- 
stein  met  het  Rapport,  wenscli  ik  te  zeggen  dat  ik 
op  verschillende  puiiten  daarvan  verschil,  en  de 
voornaaiTiste  zijn  de  volgende  : 

1.  Ik   bescliouw    dat    geen    oiiderzoek    privaat 

behoort  te  zijn  [par.  6  (1)]. 

2.  Ik  nieen  dat  de  Eaad  niet  het  recht  behoort 

te  hebben  om  de  bijwoning  van  getuigen  te 
verplichten  |par.  6  (3)]. 

3.  Ik  ben  niet  van  gevoelen  dat  de  uitspraak 

van  de  Raad  finaal  behoort  te  zijn  [par.  6  (4)]. 

4.  Ik  ben  niet  van   gevoelen  dat  de  macht  om 

straffen  op  te  leggen  aan  de  Raad  behoort 
overgehiten  te  worden  [par.  7]. 

Daar  is  geen  twijfel  dat  in  het  jongste  opium 
onderzoek  de  jndicieele  verrichtingen  van  de  Raad 
zeer  verkeerd  waren.  Het  zal  geen  kwaad  doen 
kortelijks  te  zeggen  wat  er  gebeurde  : 

1.  Dr.  Gregory,  Medische  Ambtenaar  van  Gezond- 

heid  voor  de  Kolonie,  die  ook  een  lid  is  van 
de  Medische  Raad,  kwam  te  hooren  dat 
opium  verkocht  werd  in  quantiteiten  die  in 
zijn  opinio  grooter  waren  dan  noodig  zijn 
voor  gebruik  als  een  medicijn,  en  daarop 
begon  het  Ivoloniale  Kantoor,  op  zijn  ver- 
zoek,  getuigenis  tegen  Dokters  bijeen  te 
krijgen  door  middel  van  het  Krimineele 
Onderzoek  Departement. 

2.  De  Beambten  van  gezegd  Departement  gingen 

daarop  naar  zekere  apothekers  en  kregen 
van  hen  de  recepten  van  zekere  Dokters  die 
aan  zoodanige  apothekers  afgegeven  werden 
door  de  patienten  aan  wie  die  Dokters  de 
recepten  gegeven  hadden.  Het  schijnt  dat 
ten  minste  in  een  geval  een  apotheker  ge- 
dreigd  werd  door  een  beambte  van  gezegd 
Departement,   voor   dat   hij    inwilligde  om 
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wJit  liij  als  een  confidcntioel  document 
bescliouwde,  te  ovcrbandioen. 

3.  Nadat    deze    oorspronkclijkc    recepten    vcr- 

kregen  waren.  werden  zij  aan  de  Medisclie 
Eaad  overliandigd,  die  daarop  zekere 
Doktei's  vervolgde.  Het  moet  aangemerkt 
worden  dat  de  Medisclie  Eaad  niet  alle 
zoodanig  Dokters  van  Kaapstad,  wier 
nameii  liij  had  en  ten  opzichte  van  wie  liij 
verpliclit  was  te  beschonwen  dat,  onder  de 
omstandigbeden.  er  een  prima  facie  zaak 
in  andere  steden  (zooals  Port  Elizabetb), 
bestond.  nocb  Dokters  in  dezelfde  positie 
tegen  wie  hij  even  sterke  getuigenis  had 
— vervolgde,  niaar  dat  hij  zekere  Dokters 
uitkoos  en  voor  zoodanige  uitkiezing 
bestaat  er.  volgens  het  getuigenis,  geen 
rechtvaardioing. 

4.  Dr.  McMullen  was  een  van  de  Dokters  die 

vervolgd  werden,  en  omtrent  de  merieten 
van  zijn  zaak  ten  opzichte  van  de  beschul- 
diging  tegen  hem  ingebracht  wensch  ik  geen 
opinio  uit  te  spreken. 

5.  Nadat   de   zaak    afgehandekl    was    kwamen 

zekere  twee  mannen  naar  Dr.  Gregorv  en 
legden  zekere  verklaringen  voor  hem.  als 
Vrede  Eechter,  af  :  door  die  verklaringen 
werd  Dr.  McMullen's  verdediging  erg  be- 
nadeeld.  Deze  verklaringen  werden  door 
Dr.  Gregory  voor  de  Medisclie  Eaad  gelegd 
en  de  Eaad,  zonder  Dr.  McMullen  toe  te 
laten  zc  te  zien  en  zonder  hem  de  kans 
te  geven  ze  te  weerleggen,  sprak  vonnis 
over  hem  uit.  aanbevelende  dat  de  Gouver- 
neur  hem  moest  sclirap})en  van  de  lijst  van 
Dokters,  lets  dat  voor  Dr.  McMullen  zijn 
oridergang  beteekend  zou  hel)ben. 
•(3.  Dr.  Gregory  is  een  lid  van  de  Eaad  en  het  is 
duidelijk  dfu,  voor  zoover  als  er  een  vervolger 
was.  de  zfiak  voor  de  vervolgiiig  van  de 
personen  door  de  Medisclie  J^khI  verhoord 
door  hem  opgewerkt  word  ;  het  isechter  even 
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duidelijk  clat  liij,  als  lid  van  de  Medische 
Eaad,  geen  deel  daaraan  nam  terwijl  de  be- 
schuldigden  verboord  werden. 
7.  Bovengenoemde  feiten  scbijnen  de  volgendo 
aannierkinoen  te  recbtvaardigen  : — 

(a)  Het  blijkt  niet  dat  de  Dokters  die  ver- 
boord werden  verlioord  kunnen  worden 
onder  ProkUimatie  No.  1,583  van  1906 
(zooals  door  Dr.  Gregory  in  zijn  getnige- 
nis  beweerd.) 

(b)  Apotbekers  vallen  blijkbaar  niet  onder 
de  jurisdiktie  van  de  Mediscbe  Eaad, 
maar  bet  is  duidelijk  dat  zij  geen  regis- 
ters bielden  zooals  bepaald  door  artikel 
twee,  sub-artikel  (3)  van  gezegde  Pro- 
klamatie.  Het  is  dus  nioeilijk  voor 
iemand  om  te  verstaan  waaroni  zij 
niet  vervolgd  werden  in  de  Ge- 
recbtsboven.  terwijl  zekere  Bokters  nit- 
gekozen  werden  voor  verA^olging  door 
de  Mediscbe  Raad,  niet  wegens  het  ver- 
koopen,  niaar  wegens  bet  voorscbrijven 
van  opium,  dat  verkocht  werd  door  de 
apotbekers,  die  speciaal  verantwoorde- 
lijk  gebouden  worden  onder  artikel 
drie,  sub-artikel  (2)  van  boven  ge- 
noemde  Proklamatie. 

(c)  Rocepten  door  een  Dokter  aan  een 
patient  gegeven  en  door  liem  naar  de 
apotbekers  genoemen,  zijn  in  mijn  opinio 
beilige  documenten  van  een  bijzonder 
persoonlijke  en  coniidentieele  aard,  die 
niet  verkrijgbaar  beboorden  te  zijn  be- 
balve  op  bevel  van  bet  Hoog  Gerecbts- 
bof.  Het  verkrijgen  van  de  recepten 
op  de  wi  jze  waarop  zij  verkregen  werden 
was  dan  ook  een  zcer  laakbare  daad,  en 
bet  gebruiken  van  bet  Krimineele  On- 
derzoek  Departement  voor  dit  doel  kan 
niet  te  sterk  veroordeeld  worden. 

(d)  De  bandelwijze  van  de  Mediscbe  Eaad 
door  onderscbeid  te  maken  ten  opzicbte 
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van  welke  Dokters  YerYolocl  zouden 
worden  is  blijkbaar  onverklaarbaar  en 
onverdedigbaar. 

(e)  De  leiding  van  het  verhoor  door  de 
Medische  Kaad,  vooral  in  vorband  met 
de  verklaringen,  is,  in  mijnc  o^^inie, 
afdoend  bewijs  van  zijne  ongeschikt- 
heid  oni  met  judicieele  functios  A^an 
eenigp  waarde  bekleed  tc  worden. 

(/)  Dr.  (xregory,  zoolang  liij  een  lid  was 
van  de  Eaad,  behoorde  niet  de  zaak 
voor  de  vervolging  opgewerkt  te  hebben. 
Zijn  positie  was  moeilijk  en  abnormaal 
en  geen  oneerlijk  gedrag  wordt  aan 
hem  toegeschreven,  maar  zoo'n  onregel- 
matigiieid  behoort  niet  langcr  te  be- 
staan. 

9.  De   Eaad   behoort  niet  de   macht   te   hebben 

het  plaatsen  van  advertenties  voorgoed 
te  stoppen,  daar  dit  in  zekere  gevallen 
hoogst  nadeelig  is  voor  het  publiek  en  het 
kan  ook  even  nadeelig  zijn  in  andere  ge- 
vallen. 

10.  De  judicieele  funciics  van  de  Eaad  behooren 
ten  strengste  beperkt  te  zijn  bij  zaken  van 
professioneele  etiquette.  Yerder  boven  en 
behalve  de  andere  voiligheidsmaatregels  aan 
de  hand  gcgcven  in  het  Eapport,  l)elioort  de 
beschuldigde  persoon  de  optie  tc  hebben  van 
voor  het  Hoog-Gerechtshof  verhoord  te 
Avorden. 

11.  Ik  houd  vol  dat  het  eene  doel  datmen  steeds 
in  oog  moet  liouden  niet  de  bezigheid 
of  de  professioneele  belangen  van  de  profes- 
sic  is,  maar  enkel  en  alleen  het  lieil  van  liet 
publiek.  V^erder  voel  ik  dat  een  verhoor  voor 
de  Dokter  verhoord  zoo'n  ernstige  zaak  mogo 
zijn,  en  gcwoonlijk  is,  dat  geen  lichaam  van 
personen  toegelaten  behoort  te  worden  oni 
als  een  judicieol  liof  hem  te  verliooi'en,  l)e- 
halve  degenen,  wier  opleidiiig  hen  in  slaat 
stelt  om  het  getuigenis  ()ii])ai-tijdig  to  zil'ten 
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en  te  wegeii  en  wier  kennis  lien  in  staat 
stelt  om  die  niethoden  met  verstand  toe  te 
passen  ten  opziclite  van  verhooren  die  de 
ondervinding  getoond  lieeft  noodig  zijn 
voor  het  verkrijgen  van  reclit,  en  die  in 
geen  denkbaar  geval  bevooroordeeld  kunnen 
zijn  of  eenig  belang  kunnen  liebben  in  het 
beperken  van  conipetitie. 

S.  C.  CRONWEIGHT  SCHKEINER 

Camite  Kamer, 

Wetgevende  Yergadering, 
25  Auoustus  1908. 
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PEOCEEDINGS    OF   COMMITTEE. 


Proceedings  of  the  Select  Committee  appointed  l)y  Order 
of  the  House  of  Assembly,  dated  the  2Sth  July,  1908,  to 
inquire  into  and  report  upon  the  working  of  the  Colonial 
Medical  Council  in  its  judicial  functions  :  the  Committee  to 
have  power  to  take  Evidence  and  call  for  Papers,  and  to 
consist  of  Dr.  BECK,  Messrs.  MACINTOSH,  TOD,  H.  S.  VAN 
Zyl,  Dr.  Hewat,  Messrs.  Cronwricjht  Schreiner  and 
Upington, 


Thui\^day.  30th  July,  1908. 


present 


Dr.  Beck, 

Mr.  Macintosh, 

Mr.  H.  S.  van  Zyl, 


Mr.  Cronwriglit  Schreiner, 
Mr.  Upingtun. 


Clerk  read  Order  of  the  House,  dated  the  28th  July,  1908, 
appointing  the  Committee,  and  referring  certain  reports  and  papers 
to  the  Committee,  etc.,  etc. 

Clerk  laid  upon  the  Table  the  reports  and  papers  referred  to 
the  Committee  relating  to  recent  proceedings  against  certain 
medical  practitioners,  laid  upon  the  Table  of  tlio  House  on  the 
9th  instant. 

Resolved  :  That  Mr.  Upington  be  Chairman. 

The  Committee  delibei-ated  and  adjourned  until  to-morrow,  at 
10  a.m. 


Friday,  31st  July,  I'.iOS. 


PRESliNT  : 
Mr.  UPiNCTOX  (Chainuaii) 
T)r.  Buck. 


Mr.  Macintosh. 
Mr.  Tod. 


Mr.  II.  .S.  van  Zyl. 

Mr.  Crou Wright  Schreiucr 


The   Committee    delil)erati'il,  aii'l   adjouriiol    imiil    Mondiiv.  at 
9.:50  a.m. 
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Monddij,  Sfd  Aiu/ust,  1908. 


PRESENT : 
Mr.  Upington  (Chairman). 


Dr.  Beck. 
Mr,  Macintosh. 
Mr.  Tod. 


Mr.  H.  S.  van  Zyl. 

Mr.  Cronwri^ht  Schreiner. 


Dr.  Charles  Caldwell  Elliott,  M.D.,  B.Sc,  M.R.C.S.,  M.R.C.P., 
'Cape  Town,  was  examined. 

Dr.  Matthew  Little  Hewat,  M.D.,  C.M„  Cape  Town,  was 
examined,  and  put  in  a  copy  of  letter  dealing  with  the  matter  of 
the  Medical  and  Pharmacy  Act,  (Part  II.  only  printed). 
[Appendix  A.] 

The  Committee  deliberated  and  adjourned  until  Wednesday,  at 
9.30  a.m. 


Wednc',H(hiij,   ofh  August,  1908. 


PRESENT : 

Mr.  Upington  (Chairman). 


Dr.  Beck. 

Mr,  Macintosh. 


Mr.  Tod. 
Dr.  Hewat. 


Dr.    Charles    Frederick    Kennan    Murray,  President    Colonial 
Medical  Council,  was  examined. 

•     The   Committee   deliberated,   and   adjourned    until    Friday,   at 
9.30  a.m. 


Friday,  7th  August,  1908. 


present : 
Mr.  Upington  (Chairman). 
Dr.  Beck.  |  Mr.  Macintosh. 

Messrs.  William  James  Strange  and  Mortimer  Augustus  Leggat 
Tothill,  chemists.  Cape  Town,  were  examined. 

The  Committee  deliberated,  and  adjourned,  until  Tuesday,  at 
9.30  a.m. 


Tuesday,   11th  Augnst,  1908. 


present : 

Mr.  Upington  (Chairman), 

Dr.  Beck.  |  Mr.  Cronwright  Schreiner. 

Dr.  Vfilliam  Darley  Hartley,  Editor,  Co.2)e  Medical  Record,  was 
examined. 

The  Committee  deliberated,  and  adjourned  until  to-morrow,  at 
9.30  a.m. 


ox    COLONIAL    MEDICAL    COI'NCIL.  xxiii 

Wedwsdan ,  iL'th  August,   1908. 


PRESENT  : 
Mr.  Upington  (Chairinau). 
Dr.  l^eck,  |  Mr.  Cronwi-ight  Schreiner. 

Mr.  Melvile  Clayton  Cann,  Cape  Town,  was  examined. 
The  Committee  deliberated  and  adjourned  until  to-morrow,  at 
'9.:]0  a.m. 


Thursday,  ISth  Aiujnsl,   IU08. 


PRESENT : 

Mr.  Upington  (Chairman). 


Dr.  Beck, 

Mr.  H.  S.  van  Zyl, 


Dr.  Hewat, 

Mr.  Cronwright  Schreiner. 


Dr.  Rudolph  Kruger,  M.D.,  and  Mr.  Henry  Charles  Bellew, 
Clerk  in  the  Department  of  Public  Health,  were  examined. 

TJie  Committee  deliberated  and  adjourned  until  to-morrow,  ;it 
.9.30  a.m. 


Fn'dai/.  14th  Augunt.   l'.)()H. 


PRESENT  : 
Mr.  L'PINGTON  (Chairman;. 


Dr.  Hewat. 

Mr.  Cronwrit-ht  Schreiner, 


Dr.  Beck. 

Mr.  Tod. 

Mr.  H.  S.  van  Zyl. 

The  Chairman  laid  upon  the  Table  : 

(1)  Copies  of  Reports  by  Mr.  H.  C.  Bellew  to  the  Medical 
Officer  of  Health  for  the    Colony  relative   to   inquiries 
made  of  several  Chemists  as  to  their  dealings  in  Opium. 
(2j  Names  of  Medical  jnen   mentioned   in  the  above  reports. 
[Appendix  B.] 
Dr.  Adolf   Simkins  Arenhold  and   Dr.  John    McMullen,  were 
exan)ined. 

The  Comniitrcc  di-lilicratc*!,  and  atljounic  I   uniil   Monday,   at 
9.30  a.m. 


Mondaij,  I'Uh  August,  liJUH. 


PRESENT : 

Mr.  Upington  (Chairman.) 


Dr.  Beck. 

Mr.  H.  S.   van  Zyl. 


Dr.  Hewat. 

Mr.  Cronwright  Schreiner. 


('lerk  laid  upon  the  Table  c(»py  of  certificate   forwarded   by  Mr 
Cann  in   reference  to    the   United    States   National    AsHociation  of 
Dental  Faculties. 
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Dr.  Alfred  John  Gregory.  M.D.,  D.P.H.,  Medical  Officer  of 
Health  for  the  (.olony,  was  examined,  and  put  in  a  statement 
shewing  names  of  medical  practitioners,  names  of  patients,  dates  of 
prescri})tions,  and  amount  of  opium  issued  on  each  prescription. 

During  the  examination  of  the  witness,  tlie  Chairman  left  the 
room. 

Resolved  :  That  Mi-.  Cronwright  Schreiner  take  the  Chair. 

Clerk  submitted  manuscript  of  Dr.  John  McMullen's  evidence, 
given  before  the  Committee  on  the  14tli  instant,  in  which  he  had 
made  certain  naaterial  alterations. 

Resolved  :  That  these  alterations  be  approved. 

The  Committee  deliberated,  and  adjourned  until  Friday,  at  9.!50 
a.m. 


Friday,  21st  August.  1908. 


PEESENT : 
]Mr.  Upin(:;ton  (Chairman). 

Dr.  Beck, 

Mr.  Macintosh, 

Mr.  Tod, 


Mr.  H.  S.  van  Zyl, 

Dr.  Hewat, 

Mr.  Cronwright  Schreiner, 


Clerk  read  and  laid  upon  the  Table  a  letter,  dated  the  I'Jth- 
instant,  from  the  Medical  Officer  of  Health  for  the  Colony,  for- 
warding : 

(1)  Copy  of  the  tile  relating  to  the  drafting  of  the  Opium 
Regulations,  together  with  copies  of  certain  reports  and 
correspondence  relating  to  inquiries  thereunder. 

(2)  Regulations  relating  to  importation  of  opium.  rAp])endix 
C] 

The  Chairman  sul)mitted  a  Draft  Report. 

The  Committee  deliberated  and  adjourned  until  Mondav,  at 
lO  a.m. 


Moiuhty.  :24tli  August.  I'JOS. 


Dr.  lieck. 

Mr.  Macintosh, 


PRESENT : 
Mr.  Upixgton  (Chairman). 

Dr.  Hewat, 


Mr.  Cronwright  Schreiner. 


The  Committee  resumed  consideratioii  of  the  Draft  Report. 
Resolved  :  That  the  Chairman  rcpoi-t  accordingly. 
Mr.  Cronwright  Schreiner  intimaied  jiis  iiuention  to  submit  a 
Minority  Rei)ort. 


MINUTES  OF  EVIDENCE. 


SELECT     COMMITTEE     ON    COLONIAL 
MEDICAL    COUNCIL. 


Monday,  3rd  Augt^st,  1908. 


PRESENT : 
Mr.  Upington  (Chairman). 


Dr.  Beck, 

Mr.  Macintosh, 

Mr.  Tod. 


Mr.  H.  S.  van  Zyl, 
Mr.   Cr  on  Wright 
Schreiner. 


Dr.  Charles  Cakhvell  Elliott,  examined. 

1.   Chairman.]     What  are  your  qualifications  ? —     d..  c.  c. 
Do  you  mean  degrees  ?  ^^l!^'*' 

2;  Yes  ?— M.D.,     B.S.,     London.     M.E.C.S.     and  aui,.  a.  ms. 
M.E.C.P. 

8.  And  YOU  are  a  duly  licensed  medical  practi- 
tioner practising  in  Cape  Town  ? — Yes. 

4.  You  are  a  member  of  the  Western  Branch  of 
the  Cape  Colony  British  Medical  Association,  I 
think  ? — Yes,  I  am  the  President  this  year. 

5.  Have  you  been  deputed  by  that  body  to  give 
evidence  before  this  Committee  ? — Yes. 

6.  So  that  the  evidence  you  are  now  giving  is  as 
representing  the  British  Medical  Association  ? — It 
is.     It  has  about  150  members. 

7.  Now  you  are  aAvare  that  this  Committee  is  to 
inquire  into  the  working  of  the  Colonial  Medical 
Council  in  its  judicial  functions  ? — Yes. 

8.  Can  you  tell  me,  generally,  whether  the  pro- 
fession, as  a  whole,  is  satisfied  with  the  present 
working  of  the  Council,  or  whether  they  coiisidcu- 
that  the  Act  under  which  the   Colonial   Medical 

[A.  12— "08.]    Colon iiil  Medical  Council.  « 
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Br.  c.  c.     Council  works  requires  amendment  ? — I  tliink  the 

—  '      almost   universal  feeling   is  that   the  Medical  Act 

Aug.  3,  190S.  requires    amendment.     I    think    they    feel    very 

strongly  that,  while   the   Medical  Council  should 

continue  to  exist,  the  Act  requires  amendment. 

9.  Could  you  tell  me  in  what  respects  you  think 
it  might  be  modified  for  the  better  ? — Do  you 
mean  generally,  or  in  regard  to  its  judicial 
functions  ? 

10.  In  regard  to  its  judicial  functions  ? — At 
present,  the  part  we  most  object  to  is  portion  of 
Clause  13  (reading  the  section).  The  principal 
objection  we  have,  in  the  first  place,  is  to  the  fact 
that  the  finding  of  the  Council  has  to  be  placed 
before  the  Governor — that  is,  practically,  before 
the  Ministers — before  confirmation. 

11.  In  a  case  where  a  medical  practitioner  is 
found  guilty  of  infamous  and  disgraceful  conduct 
in  a  professional  sense,  the  Council  submit  the 
matter  to  the  Governor  in  Council  ? — Quite  so. 

12.  And  vou  tliink  that  the  awarding  of  the 
punishment  should  be  left  in  the  hands  of  the 
Council  ? — We  think,  rightly  or  wrongly,  that 
the  Ministry  is  subject  to  all  sorts  of  political 
influences  which  may  be  used  in  defence  of  or 
against  any  accused  person,  and  we  think  it  would 
be  very  much  better,  as  in  England,  that  the 
Medical  Council  should  have  the  power  of  remov- 
ing themselves,  but  that  there  should  be  an  appeal 
in  case  a  man's  livelihood  is  taken  away.  That  is 
not  in  the  case  of  merely  a  reprimand  or  caution, 
but  where  he  is  suspended  for  a  time  or  for  good  ; 
he  should  then  have  the  right  of  appeal  to  the 
Supreme  Court.  We  do  not  think  there  should  be 
a  right  of  appeal  in  the  case  of  a  reprimand  or 
caution.  Then  the  Council  has  been  advised  by 
its  legal  advisers  that  they  are  bound,  under  the 
clause,  to  make  an  inquiry,  however  the  complaint 
is  laid.  Any  member  of  the  public  may  make  a 
complaint  against  a  medical  man,  even  of  a 
frivolous  sort,  and  the  Act  says  the  Council  must 
go  into  it.     We  strongly  feel  that  the  Act  should 
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be  amended  to  give  the  Council  the  right  to  decide     f^i--  c.  c. 
whether  to  go  into  any  particuUir  matter.  ^^^^^' 

13.  You  think  it  should  be  made  clear  that  the  ^"s-  3,  i908. 
Council  has  a  discretion  in  regard  to  entertaining- 
complaints  from  the  general  public  ? — Yes.     Then 

of  course  we  quite  agree  with  the  recommenda- 
tions of  the  last  Select  Committee  in  regard  to  the 
fact  that  any  criminal  olfence  shall  go  before  the 
usual  Court  before  the  Colonial  Medical  Council 
deals  with  it. 

14.  In  the  case  of  less  grave  professional  offences 
do  you  think  the  proceedings  ought  to  be  con- 
ducted in  public  ? — I  think  it  is  advisable  if  they 
are  less  grave  they  should  not  be  conducted  in 
public,  but  that  is  only  giving  my  personal 
opinion  ;  we  have  not  had  the  subject  up  before 
the  Association  recently  that  I  am  aware  of. 

15.  Are  those  the  main  points  in  regard  to  which 
you  think  the  Act  requires  amending  ? — Yes,  lin 
the  disciplinary  clauses. 

16.  You  sav  vou  think  there  ought  to  be  an 
appeal  to  the  Supreme  Court  in  the  case  of  a  major 
punishment  being  inflicted  ? — Yes,  an  appeal 
should  be  allowed. 

17.  At  the  present  time  there  is  a  right  of 
review  vested  in  the  Supreme  Court,  which  it  has 
exercised,  has  it  not  ? — I  believe  so. 

18.  Would  you  allow  an  appeal  on  the  actual 
merits  of  the  inquiry  ? — I  think  the  appeal  should 
be  more  on  the  CAddence — whether  the  evidence 
has  been  good  or  not. 

19.  You  mean  as  to  whether  there  is  sufficient 
evidence  to  justify  the  finding  ? — Yes.  I  think  it 
it  is  very  desirable  that  medical  men  should 
adjudge  medical  men — that  they  can  appreciate, 
as  the  lay  public  cannot,  breaches  ol"  professional 
conduct.  Tlierefore  I  think  the  appeal  should  be 
largely  in  regard  to  whether  the  evidence  is  of 
such  a  nature  as  to  justify  the  finding. 

20.  To  come  to  another  point,  wc;  have  l)efore 
us  certain  papers  which  disclose  the  fact  that 
private  prescriptions  were  obtained  from  certain 

B2 
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Dr.  c.  c.     chemists    for    the    purpose    of    an    inquiry    iato 
^ '      charges    of    professional    misconduct.     How   is  a 
Aug.  8.  i.)os.  prescription  looked   upon  by  the  medical   profes- 
sion— as   the   property   of    the  patient  ? — Of    the 
patient. 

21.  And  as  a  confidential  document  ? — Yes.  It 
is  looked  upon  as  the  property  of  the  patient  and 
not  of  the  chemist. 

22.  Do  you  think  it  a  desirable  thing  that  those 
prescriptions  should  be  available  to  anyone  ? — Not 
to  anyone.  I  should  think  the  only  way  in  which 
such  a  prescription  should  be  available  is  by  Order 
of  Court.  My  feeling  is  that  the  Supreme  Court 
alone  should  give  an  order  for  the  production  of  a 
prescription  ;  otherwise  we  might  have  all  sorts  of 
abuses  creeping  in. 

23.  I  want  to  ask  you  your  view  in  regard  to 
this  matter.  You  will  observe  that  in  the  Act  the 
Medical  Officer  of  Health  is  nominated  as  a  person 
to  lodge  complaints.  Under  those  circumstances, 
do  you  consider  it  desirable  that  he  should  be  a 
member  of  the  Colonial  Medical  Council  ? — No,  I 
do  not  think  so,  under  such  circumstances. 

24.  3I?\  Cronivright  Schrebier.~]  I  see  that  section 
says  you  shall  give  a  judgment  in  respect  of  the 
conduct  "  in  any  professional  or  other  respect." 
Do  you  notice  the  great  latitude  allowed  there  ? — 
Yes.  I  think  it  is  a  little  too  wide.  I  think  that 
would  be  met  by  the  clause  we  recommend  :  "  Pro- 
vided only  that  all  proceedings  by  the  Council 
against  any  member  of  the  medical  profession  who 
is  accused  of  any  offence  recognized  by  the  laws  of 
this  Colony  to  be  a  criminal  offence  shall  be  sus- 
pended until  a  verdict  against  such  practitioner 
has  been  obtained,  or  a  prosecution  refused  on  the 
part  of  the  Crown." 

25.  You  would  give  them  power  over  all  medical 
men  where  it  was  not  criminal  ? — Qua  professional 
conduct.  For  instance,  there  was  a  case  recently 
before  the  British  Medical  Council  of  a  prof essional 
man  who  had  seduced  a  girl  in  his  consulting- 
room.     What  the  Medical  Council  had  to  decide, 
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before  proceedino-,  was  whether  it  Avas  a  qua  mecli-     Dr.  c.  c. 
cal    man    who    had    committed    this    offence    or      ^^!!°*' 
whether  he  had  done  it  as  an  ordinary  member  of  -^"--  '^^  i^os. 
society.     If  he  had  taken  advantage  of  his  rehi- 
tions  with  this  person  as  a  patient,  then  it  woiikl 
come  under  the  review  of  the  Medical  Council.    If 
it  had  just  been  done  in  the  ordinary  way,  and 
not   in   his   professional  capacity,  it  woukf  come 
under  the  ordinary  laws  of  the  land  and  the  Medi- 
cal Council  w^ould  Lave  notuing  to  do  with  it.     I 
think  that  distinction  should  be  made. 

26.  You  think  the  law  should  be  amended  in 
that  respect  ? — Yes.  I  do  not  think  every  crime 
of  a  medical  man  should  be  brought  before  the 
Medical  Council,  but  it  should  be  done  in  regard 
to  his  professional  conduct.  As  the  clause  stands, 
it  is  pretty  wide,  because  it  brings  in  any  crime 
whatever  committed  by  a  medical  man. 

27.  Do  you  think  it  is  an  unsound  principle  that 
any  body  of  men  should  finally  adjudge  in  their 
OAvn  case  ?  Medical  men  judging  medical  men  is 
judging  in  their  own  case  very  much? — I  think 
medical  men  are  conversant  with  the  etiquette 
and  rules  of  the  profession  and  are  very  much 
better  able  than  laymen  to  appreciate  the  conduct 
of  professional  men. 

28.  My  point  is  that  the  medical  etiquette  recog- 
nized bv  the  Medical  Council  mioht  not  tend  to 
the  general  good  of  the  public  ? — I  think  the  rules 
of  medical  etiquette,  while  they  refer  to  the  medi- 
cal profession,  are  really  for  the  benefit  of  the 
public. 

29.  That  is  your  opinion,  but,  as  a  matter  of  fact, 
it  might  not  be  so.  Take  a  dentist.  Now  I  liolcl 
that  it  is  distinctly  advantageous  to  the  pu])lic 
when,  say.  a  dentist  is  visiting  an  up-country  town 
that  it  should  l)e  properly  advertised.  The  Medical 
Council  has  held  that  as  unprofessional  conduct  ? 
— Not  quite. 

30.  Tliat  has  been  a(ljudi(5ate(l  u})on  by  the 
Medical  Council.     \  believe  certain  dentists  have 
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Dr.  c.  c.     been  warned  not  to  do  it  ? — I  believe   there  has 

Elliot.        I  J. 

_  been  some  exception. 
Aug.  3,  1908.  31,  A  dentist  advertised  in  the  Beaufort  West 
district  that  he  was  visiting  there,  and  upon  that 
the  Medical  Council  came  down  on  him  ? — It  is 
allowed  to  put  up  your  plate,  even  if  you  are 
absent. 

32.  I  mean  in  the  newspapers.  That  has  been 
held  to  be  unprofessional  and  that,  in  my  opinion, 
is  inimical  to  the  public  interests.  It  would  be  the 
same  in  the  case  of  an  eye  specialist  going  there. 
The  people  have  no  opportunity  of  knowing  he  is 
there,  and  the  tendency  of  that  is  to  deprive  the 
country  people  of  the  services  of  the  skilled  man, 
and  to  put  them  to  enormous  expense  to  come 
down  here  to  be  treated  ? — Sui)posing  two  eye 
specialists  come  ;  the  one  advertising  most  gets 
most  patients,  and  he  may  not  be  the  better  man. 

33.  You  are  barring  advertisement  altogether, 
and  I  put  it  that  that  is  not  beneficial  to  the 
public  ? — I  can  quite  understand  individual  cases 
of  hardship,  but  as  a  general  fact  we  believe 
advertising  is  bad  for  the  public.  The  more  you 
advertise  the  more  i3atients  you  get,  and  it  does 
not  follow  you  are  the  better  man.  That  is  bad  for 
the  public,  because  they  do  not  necessarily  get  the 
best  men  at  all.  In  a  small  country  district  if  a 
man  is  allowed  to  put  up  his  plate  the  news  soon 
spreads. 

34.  But  there  is  not  enough  practice  there  for 
him  to  remain  long  enough  to  become  known,  and 
the  only  way  the  public  can  receive  the  full  bene- 
fit of  his  visit  is  by  hearing  of  it  throusfh  adver- 
tisement  ? — But  suppose  there  are  two  men. 

3.").  It  would  not  pay  two  men  to  come.  I  put 
that  as  a  case  where  the  public  might  suffer  under 
medical  etiquette  ;  it  might  be  good  as  a  rule,  but 
iniurious  in  particular  cases.  You,  as  a  Medical 
Council,  would  be  called  upon  to  judge  on  that 
with  your  bias  in  favour  of  non-advertising.  I 
put  it  in  a  case  like  that  it  would  be  injurious  to 
the   public  ? — Except   that   I   think   he  need   not 
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necessarily   advertise   in   a  paper.      I  think  in  a     di-cc. 
small  coniniunity  it  will  be  known  he  is  there.  ^  ' 

36.  In  Beaufort  West  a  man  might  come  ten  ^^?-  '^- 1^^^. 
hours  by  cart  to  be  treated,  but  by  the  time  he 
knows — because  his  post  may  be  a  long  time 
reaching'  him — the  dentist  will  have  2:one.  He 
will  not  care  much  for  medical  etiquette  if  he  has 
the  toothache  ? — I  think  there  may  be  individual 
cases  of  hardship,  but  I  think  the  Medical  Council 
w^ill  treat  a  case  on  its  merits. 

ST.  In  that  case  he  was  reprimanded.  Now  you 
say  medical  men  should  judge  medical  men.  but 
vou  must  remember  that  when  vou  are  doins  that 
you  are  sitting  as  a  judicial  court,  and  are  claim- 
ing to  judge  qi(a  medical  men  ? — Yes. 

38.  Now  you  must  have  bias  in  your  profession, 
like  merchants  and  lawyers.  It  is  like  merchants 
dealinof  with  the  General  Dealers'  Act.  Thev  are 
shutting  out  competition.  I  do  not  say  that  is  the 
principle  operating  in  your  judgment,  but  you  are 
bound  to  have  a  bias.  Do  vou  think  it  is  right 
that  you  should  be  vested  with  the  linal  judicial 
function  in  respect  of  those  points  V — Personally, 
if  I  committed  a  misdemeanour  I  should  very 
much  prefer  to  be  judged  by  my  Peers — that  is, 
by  medical  men — than  by  anybody  under  the  sun. 
I  would  much  prefer  being  judged  by  my  own  pro- 
fession ;  I  think  I  should  get  every  justice  from 
them. 

39.  I  grant  every  man  would  wish  to  do  justice, 
but  it  is  an  old  point  of  law  thai  a  man  cannot  be 
expected  to  do  justice  in  his  own  case? — In  his 
own  profession.  1  think  it  is  the  general  feeling 
of  the  profession  that  they  very  much  prefer  being 
judged  by  the  Medical  Council  than  by  a  lay 
Court. 

40.  Is  that  the  feeling  of  a  man  who  is  brought 
before  them  V — Do  you  mean  he  thinks  he  may  get 
olf  better,  perhaps\  if  he  is  not  judged  by  the 
Medical  Council  V 

41.  I  will  not  put  it  in  that  way? — T  daresay  he 
might  get  off  better. 
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Dr.  c.  c.        42.  Is  not  the  duty   towards  the   public  rather 

^^1!"*-      than  any  section  of  it  ? — I  think  the  medical  men 

Aug.  3, 1908.  have  just   as  much   the   interest  of  the  public  at 

heart   and   are  much  better  able  to  judge  of  the 

interest  of  the  public  than  the  public  themselves, 

in  medical  matters. 

43.  Is  it  the  same  sort  of  interest  as  a  judge 
would  have  ?  You  have  already  said  he  might 
get  a  lighter  term  before  a  bench  of  judges.  They 
are  looking  upon  it  from  the  point  of  view  of 
abstract  justice  and  the  public  weal  ? — Take 
"covering,''  for  instance.  I  employ  an  assistant 
and  he  attends  cases,  and  I  sign  death  certificates. 
That  is  considered  a  most  awful  crime  ;  and  I 
think  the  feeling  of  the  Medical  Council  against 
such  a  case  would  be  much  stronger  than  that  of 
a  lay  court. 

44.  I  will  put  you  a  parallel  case.  The  side 
bars,  as  you  know,  are  organized  under  the  In- 
corporated Law^  Society.  Those  men  have  no 
judicial  functions  at  all.  They  prosecute  and 
have  a  right  to  make  inquiry  and  then,  having 
certified  that  there  is  a  case,  they  put  it  before  the 
judges  ? — I  would  say  this,  that  there  you  have 
the  legal  profession  getting  the  highest  legal 
advice  on  a  particular  subject.  It  is  not  going 
out  of  their  own  circle  at  all.  They  get  the  advice 
of  the  best  legal  judgments  they  can  in  their  own 
circle.  With  "the  Medical  Council  I  should  say 
it  is  quite  a  difterent  thing.  It  is  proved  by  the 
Medical  Act  in  England,  which  has  been  in 
existence  since  1858,  that  it  is  workable  and  quite 
the  best  w^ay  of  guarding  the  discipline  of  the 
medical  profession.  It  has  proved  quite  satis- 
factory in  England. 

45.  We  all  wish  to  keep  up  the  standards  of  the 
legal  and  medical  professions,  and  the  liigher  the 
standard  the  better  for  the  public,  but  at  the  same 
time  is  it  a  right  principle  that  untrained  men, 
legally,  should  judge  of  the  worth  of  evidence  in 
their  owai  case  ? — There  you  raise  another  point. 
I  quite   think  it  is  better  that  the  example  of   the 
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English    Medical    Council    should    b(^    followed ;     i^i;  <?•  c. 
that  is,  they  have  a  legal  adviser  to  advise  them      ^'^!!?*' 
during   the   course  of  a   case  as  to   the  value  of  ^"i^-  =^-  '-'o^- 
evidence  and  the  legal  points  that  crop  up  in  the 
course  of  their  inquiry.     In  that  case  the^^  have  a 
legal  assessor,  who  sits  with  them  and  gives  them 
advice   as  to   the   legal  side  of  the  evidence  and 
those   points.     I   quite   admit   that   is   absolutely 
necessarv. 

46.  Ee  is  retained  and  paid  by  them  ? — Yes.  I 
do  not  know  exactly  how  he  advises. 

47.  Jlr.  Macintosh.']  Have  you  not  a  legal  ad- 
viser ? — The  Medical  Council  has  a  legal  adviser. 

48.  Mr  Cronwright  Schreitwr.]  Take  your  Medi- 
cal Council  now.  The  evidence  disclosed  in  the 
papers  which  have  been  put  in  in  regard  to  Dr. 
McMullen  shows  that  Dr.  Gregory  was  called  upon 
to  report  there.  The  Medical  Council  tried  Dr. 
McMullen  and  recommended  the  Governor  to 
remove  him.  The  legal  advisers  of  the  Crown  said 
there  was  no  evidence  to  justify  it  at  all — that  the 
evidence  had  been  taken  in  a  wrong  manner — and 
they  had  come  to  the  conclusion  that  certain  docu- 
ments had  never  been  submitted  to  the  Court  to 
which  this  man  had  no  chance  of  replying.  That 
is  a  verv  grave  accusation  to  make,  and  it  is  cor- 
rect  on  the  facts.  I  do  not  put  this  as  an  impu- 
tation against  their  fairness,  but  the  lack  of  legal 
training  which  will  let  them  condemn  a  man  on 
evidence  which  he  has  no  chance  of  rebutting  ? — 
Of  course  I  do  not  hold  a  brief  for  the  Medical 
Council.  I  quite  think  a  legal  adviser  should  sit 
with  them  and  assist  in  sifting  evidence. 

49.  AVhy  should  he  not  be  a  judge? — It  is  a 
(juestion  not  so  much  of  fact  as  the  nature  of  the 
evidence  laid  before  thom. 

50.  Dr.  Gregory  also  savs  that  in  the  case  of  the 
Other  men  they  tried  on  a  similar  charge  the  Coun- 
cil became  unnerved,  and  could  not  convict  them. 
Is  it  not  bad  for  the  Council  that  those  things 
should  occur  ?  It  is  quite  clear  from  the  evidence 
that  they  condemned  this  man  upon  certain  docu- 
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Dr.  c.  c.    ments  which  were  not  in  evidence,  and  which  he 

^^^^^'      had   no   chance  of  refuting.      Is   not   that  likely 

Aug.  :?,  I'.'os.  i^Q  occur  in  a  tribunal  of  men  who  are  not  legally 

trained  ? — I  do  not  think  so,  if  they  have  a  legal 

assessor ;    I   think   he   would   immediately   draw 

their  attention  to  anything  of  the  kind. 

51.  What  objection  have  you  to  acting  like  the 
Incorporated  Law  Society — inquiring  into  it  and 
putting  it  before  a  judge  ? — In  major  cases  ? 

52.  in  all  cases.  If  the  Incorporated  Law  Society 
has  a  case  against  an  attorney  it  is  laid  before  the 
judges,  and  the  judges  look  upon  it  from  the  fair 
standpoint  and  also  as  bearing  upon  the  profession. 
Why  would  not  the  Medical  Council  be  satisfied  to 
do  that  ? — In  the  first  place  there  are  a  great  many 
minor  cases  in  which  a  caution  or  reprimand 
would  quite  suffice,  without  going  before  the 
Supreme  Court.  In  the  second  place.  I  can  only 
give  the  opinion  of  the  profession  that  medical 
offences  should  be  judged  by  medical  men.  That 
feeling  is  widesj)read  amongst  medical  men.  They 
think  it  is  best  that  medical  offences  should  be 
judged  by  men  thoroughly  understanding  medical 
matters,  who  thev  think  are  better  able  to  sive  a 
judgment  than  a  lay  court.  But  they  quite  admit 
an  appeal  to  the  Supreme  Court  is  advisable  in  the 
case  of  a  man  accused  of  a  major  offence  and  found 
guiltv. 

58.  Would  you  allow  an  appeal  if  a  man  was 
struck  oft'  the  register  for  unprofessional  conduct  ? 
—Yes. 

54.  Mr.  Tod.]  Do  you  consider  the  Medical 
Council  a  thoroughly  representative  body  of  the 
profession  ? — On  the  whole  I  may  say  we  think 
more  members  should  be  appointed  by  election. 

55.  What  is  the  present  method  of  appointment  ? 
— There  are  certain  members  nominated  by  the 
Government,  and  then  the  Medical  Officer  of 
Health  is  ex  officio  a  member.  Then  a  certain 
number  of  members  are  elected  by  the  profession. 
We  think  more  should  be  elected  by  the  profession. 


COMMITTEE    OX    COLONIAL    MEDICAL    COUNXIL.  11 

56.  What  is  the  proportion  of  elected  members  ?     Dr.  c.c. 
— The  nominees  exceed  the  elected  by  two. 

hi.  Chairman.']     What    do    you    suggest? — AVe  ^u^— ^.  i^os- 
think  the  elected  should  have  a  majority. 

58.  Mr.  Tod.]  AVhat  would  be  the  objection  to 
bavins  the  whole  bodv  elected  ? — I  think  it  would 
be  better  to  have  certain  well  known  professional 
men  who  might  not  perhaps  stand  for  election. 
We  think  it  better  that  men  known  to  be  of 
standing  should  be  nominated  for  such  a  position, 
especially  as  the  Government  has  a  good  deal  to 
say  to  the  Medical  Council. 

59.  In  the  case  of  the  elected  members,  what  is 
the  method  of  election  ?  How  are  they  voted  for  ? 
— The  Secretary  to  the  Medical  Council  has  the 
election  in  his  hands.  Papers  are  sent  out  to  every 
medical  man,  and  they  vote  for  the  members  they 
wish  for. 

60.  Are  the  names  of  the  candidates  on  the 
papers  ? — Yes,  and  the  medical  man  puts  a  cross 
aoainst  the  men  he  wants  elected,  and  sends  the 
palmer  back  to  the  Colonial  Office. 

61.  Therefore,  members  of  the  profession  de- 
siring to  become  members  of  the  Council  must 
submit  their  names  to  the  Secretary  of  the 
Council  ? — They  are  publicly  nominated  some  time 
before. 

62.  You  think  it  would  be  a  gain  to  have  more 
members  elected,  so  that  the  majority  of  the  mem- 
bers of  the  Council  shall  be  elected  ? — I  think  so. 

63.  Did  I  understand  you  to  say,  in  answer  to  a 
previous  question,  that  the  profession  generally 
are  satisfied  with  the  Medical  Council  ?— Not  Avith 
the  w^orking  of  the  present  Act.  I  believe  they 
think  there  are  defects  in  that.  They  quite  agree 
with  the  recommendations  of  the  last  Select  Com- 
mittee as  to  the  amending  of  the  Act. 

64.  I  suppose  every  medical  practitioner  is  en- 
titled to  take  part  iii  the  voting  for  the  elected 
members  ? — Every  registered  medical  practitioner, 
yes. 
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Dr  c.  c.         65.  Do  tliey  all  exercise  the  privileo^e  ? — 1  do  not 

Elliot.  T  XI  J- •  JT  O 

_        know  the  proportion. 
Aug.  3,  1908.      ee.  They  take  a  close  interest  ?— Yes.     1  think 
the  people  abstaining  from  voting  are  very  few.    I 
do  not  know,  but  that  is  my  impression. 

67.  Mr.  H.  S.  van  Zyl.]  You  say  you  think  an 
appeal  ought  only  to  be  allowed  in  cases  where  the 
medical  man  is  proposed  to  be  struck  off  the 
register  ? — Yes. 

68.  It  may  very  seriously  prejudice  a  man  in  his 
profession  if  it  is  publicly  known  that  he  has  been 
reprimanded  or  cautioned  ? — Therefore  I  answered 
the  question  that  the  Council  should  use  its  discre- 
tion as  to  whether  an  inquiry  should  be  held  in 
public  or  not. 

69.  In  cases  where  a  medical  man  is  only  repri- 
manded or  cautioned  would  it  not  be  much  better 
to  have  the  case  conducted  in  private  ? — A  case  may 
arise  where  the  crime  comes  very  near  one  requir- 
ing striking  off  the  register,  in  which  case  it  might 
be  a  warning  that  the  case  should  be  held  in 
public.  It  might  not  be  quite  serious  enough  to 
merit  his  being  struck  off  the  register,  but  it  might 
be  sufficiently  serious  to  warrant  its  being  made 
public. 

70.  You  quite  understand  it  would  seriously 
affect  him  in  his  profession  ? — Quite  so.  If  he 
does  such  things  he  must  submit  to  the  conse- 
quences. 

71.  In  that  case  should  he  not  be  allowed  the 
right  of  appeal  ?  I  mean  is  it  not  desirable  in  all 
cases  which  are  conducted  in  public  that  the 
parties  should  have  a  right  to  appeal,  and  that 
where  you  do  not  allow  any  right  of  appeal  then 
the  cases  should  be  conducted  in  private  ?  Do  you 
not  think  that  w^ould  be  a  very  fair  and  reasonable 
way  of  doing  it  ? — To  tell  you  the  truth,  I  have 
not  given  that  point  of  the  matter  my  considera- 
tion, and  do  not  kuoAv  whether  I  should  care  to 
answer  straight  away.  It  might  answer  in  some 
cases.     I  do  not  knoAv  whether  vou  can  actuallv 
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appeal  to  the  Supreme  Court  about  a  reprimaiul     Dr.  c.  c. 
or  caution.  ^^^i*'^- 

72.  Then  I  would  say  let  it  be  conducted  in  pri-  ^"g-  '^-  ''•^'^s. 
vate  ? — There  is  something  to  be  said  for  it.  I  cannot 

speak   for  the  profession  on  that  point  ;    I  could 
only  give  my  own  opinion. 

73.  Mr.  Jlachitosh.]  Then  you  would  make  it  a 
Star  Chamber  ? — That  is  the  only  difficulty — that 
the  matters  would  be  hushed  up  and  no  one  would 
know  what  was  going  on. 

74.  Mr.  H.  S.  va7i  ZyL]  There  is  that  objection, 
but  at  the  same  time  vou  oive  a  bodv  like  the 
Medical  Council  final  judicial  powers,  and  that  is 
what  I  object  to.  You  allow  the  Medical  Council 
publicly  to  pass  judgment  on  a  man,  because  after 
all  reprimanding  him  in  public  amounts  to  that, 
and  he  has  no  right  of  appeal  from  that  ? — Yes. 

75.  With  regard  to  advertising.  I  agree  with  you 
when  you  say  it  is  wrong  under  the  rules  of  pro- 
fessional etiquette  but,  as  Mr.  Schreiner  has 
pointed  out,  in  a  place  like  Clanwilliam,  where 
you  have  not  a  dentist,  a  man  might  go  there  to 
be  there  a  short  time.  There  might  be  quite  a 
large  number  of  people  in  the  district  needing  a 
dentist,  but  unless  you  allowed  this  man  to  adver- 
tise, so  that  people  could  know  he  was  coming, 
they  would  not  know  of  it  and  would  not  be  able 
to  avail  themselves  of  his  services.  So  do  you  not 
think  it  is  desirable  in  regard  to  travelling  dentists 
or  oculists  who  go  to  a  place  where  there  is  no 
other  dentist  or  specialist  that  they  should  be 
given  this  benefit  ? — Facilities  might  be  given,  but 
I  think  it  opens  a  very  dangerous  precedent  in 
regard  to  which  a  man  might  so  easily  evade  the 
rule.  It  is  so  easy  to  sail  close  to  the  wind  tiiat, 
personally,  I  think  it  would  be  better  to  make  the 
rule  strict  rather  than  allow  any  practice  of  that 
kind.  That  is  my  personal  opinion.  AVhile  I 
admit  certain  hardships  may  occur  here  and  there, 
I  should  think  other  means  could  be  used  to  let 
people  know.  It  is  allowed  that  he  shall  put  up 
his  name  plate  permanently,  with  the  dates  of  his 
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Dr.  c.  c.     visits  ;  I  do  not  think  the  Medical  Council  object 

Elliot.         X      XI      1 

to  that. 
Aug.  3,  1908.  7g  J  .^lYL  Speaking  more  on  behalf  of  the  people 
in  the  district.  A  rule  with  regard  to  advertising 
which  may  work  splendidly  in  Cape  Town  might 
not  work  at  all  in  up-country  districts.  Is  it  not 
undesirable  to  have  a  hard  and  fast  rule  for  the 
whole  country  ?  You  should  have  a  special  rule 
for  the  up-country  places  where  you  have  not  a 
pemanent  professional  dentist  or  specialist  ? — As  I 
say.  a  carefully  drawn  up  rule  might  be  made.  I 
think  it  would  need  a  great  deal  of  consideration 
to  prevent  bad  use  of  it.  I  should  have  thought 
if  a  man's  name  could  be  put  up  permanently  with 
the  dates  of  his  Aasits  there,  it  would  be  sufficient 
advertisement. 

77.  Mr.  MachitoHli.  j  That  would  not  meet  it,  be- 
cause he  would  not  be  sure  of  being  there  at  certain 
times.  It  seems  to  act  hardly.  Take  Sequah.  for 
instance.  He  could  advertise  and  pull  a  tooth  free 
and  then  charge  5s.  for  a  bottle  of  coloured  water 
at  the  same  time  ? — vSuch  proceedings  should  be 
stopped. 

78.  M7\  H.  S.  van  Zi/L]  Why  should  not  a  man 
have  the  right  to  put  an  advertisement  in  the 
paper  that  on  a  certain  date  he  would  be  there  ?  I 
am  putting  it  entirely  from  the  point  of  view  of 
the  public.  I  do  not  see  exactly  how  it  would 
prejudice  the  professional  men  if  there  were  no 
professional  men  practising  in  that  particular 
place  ? — Even  allowing  that,  it  would  have  to  be 
carefully  guarded.  For  instance,  if  another  dentist 
were  there  it  would  not  be  allowed.  There  would 
have  to  be  provisions  to  guard  against  abuse.  I 
quite  see  your  point. 

79.  With  regard  to  specialists,  do  you  allow  a 
specialist  to  put  on  his  plate  what  he  specializes 
in  ?  I  mean  in  Cape  Town  ? — Now  you  are  speaking 
of  the  Medical  Council  ? 

80.  Yes  ? — Of  course  I  am  not  a  member  of  the 
Medical  Council.  Do  you  mean  is  it  the  feeling  of 
the  profession  ? 
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81.  I  mean  the  Medical  Council  has  iurisdiction     ^^r-  <-"•  c 

.J       ^^     .;  •'  Elliot. 

over  you  ( — Quite  so. 

82.  Is  it  allowed   at  present  under  the  Medical  ^"e^-  '^^  ^'^^'^■ 
Council   to   have   put   on   your    plate    what  you 
specialize  in  ? — It  is  considered  rather  unprofes- 
sional.     As  a  matter  of  fact,  I  know  there  has  been 
correspondence  in  regard  to  a  certain  doctor  who 

used  to  put  up  what  he  was.  He  put  "  Specialist 
in  diseases  of  the  chest,  nose  and  ears,"  and  so  on. 
There  was  correspondence  with  the  Medical  Coun- 
cil and  now  he  has  taken  down  his  plate,  and  we 
think  that  is  best. 

83.  Has  the  Medical  Council  really  that  power  ? 
— As  a  matter  of  forbidding  advertising. 

84.  You  regard  that  as  advertising— a  man 
putting  on  his  plate  that  he  is  a  specialist  for  the 
eves  or  ears  ? — Personally,  I  wouhl  regard  tliat  as 
not  quite  right  ;  I  would  prefer  not  seeing  it. 

85.  Take  the  case  of  a  man  coming  from  the 
country  who  is  not  acquainted  with  the  doctors  in 
Cape  Town  and  who  wants  an  ear  or  eye  specialist. 
He  goes  about  the  place  looking  for  one  ? — Quite 
so,  and  goes  to  the  first  man  putting  on  his  plate 
that  he  is  an  ear  specialist. 

86.  But  you  should  only  allow  people  to  put  it 
on  their  plates  if  they  are  ear  specialists.  Is 
the  difficulty  in  determining  what  a  specialist 
is  ? — Yes.  A  poor  country  man  might  come  down 
and  see  "  Eye  Specialist  "  on  a  plate  and  then  go 
in  and  get  fleeced. 

87.  That  is  your  difficulty  —  in  determining 
whether  a  man  is  a  specialist  or  not  ? — Yes. 

88.  Mr.  Macintosh.]  Is  it  not  the  case  that  where 
a  man  is  really  recognized  as  a  specialist  other 
men  send  patients  for  these  special  cases  to  the 
specialist  ? — Yes. 

89.  A  man  coming  from  the  country  would  Ije 
recommended  to  go  to  a  specialist,  if  necessary  ? — 
Yes.  Any  honourable  medical  men  would  do  that. 
If  a  man  came  from  the  country  suffering  with  his 
eye,  I  should  disclaim  being  an  eye  specialist,  and 
would  send  liim  to  an  eye  specialist. 
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Dr.  0.  c.        90.  The  great  feeling-  of  the  medical  men  in  this 
^"'^*'      countrv  is  that  everv  one  thinks  he  can  do  every- 
All-.  H.  1908.  thing    in    the    profession  ? — Of    course    men    are 
obliged  to  do  all  sorts  of  things. 

91.  They  do  not  attach  special  consideration  to 
the  men  who  do  specialize  and  are  really  capable 
of  specializing  ? — I  do  not  know.  I  am  sure  we 
always  recognize  specialists,  if  they  really  are  such. 

92.  Air.  Cronwriglit  ScJtreiner.']  If  you  can  recog- 
nize who  is  a  specialist,  and  send  a  patient  to  him, 
why  cannot  the  Council  recognize  him  and  allow 
him  to  put  a  plate  up  ? — Recognize  a  special  class 
of  specialists  ? 

98.  Yes  ? — I  suppose,  as  a  matter  of  fact,  they 
could. 

94.  And  allow  him  to  put  it  on  his  plate  ? — Yes. 
That  would  lead  to  the  opposite  action  that  they 
w^ould  have  to  pounce  on  any  one  else  calling  him- 
self a  specialist,  and  that  would  lead  to  endless 
complications. 

95.  Mr.  Macintosh.']  The  Medical  Council  would 
be  able  to  do  that  with  a  specialist  in  Cape  Town, 
but  what  about  up-country  ? — It  would  be  very 
difficult  ;  I  think  it  would  lead  to  endless  abuses 
and  difficulties.  They  would  have  to  pounce  on 
other  men  calling  themselves  specialists. 

96.  Mr.  Cronw right  Schreiner.']  In  that  case,  I 
take  it.  if  a  man  wanted  to  put  that  on  his  plate  he 
would  apply  to  the  Medical  Council  ? — I  take  it  so. 
He  would  have  to  prove  he  was  a  specialist.  As  I 
say,  1  do  not  think  it  a  practical,  workable 
measure. 

97.  Dr.  Beck?\  If  I  understand  you  rightly,  you 
want  certain  amendments  of  Clause  13  of  the  Act  ? 
—Yes. 

98.  And  those  amendments,  you  think,  should 
take  the  direction  of  more  precisely  defining  the 
functions  of  the  Council  ? — Yes. 

99.  You  do  not  w^ant  to  expose  medical  men  to 
trivial  charges  ? — No. 

100.  You  do  not  think  the  word  hona  fide  in  the 
clause  covers  the  necessity  ? — AVe  are  informed  the 
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legal  opinion  is  that  it  does  not.    If  it  does,  we  arc     Dr. c.  c. 
satisfied.  ^^11°*- 

101.  You  would  prefer  re-drafting  the  chxuse  so  -^ug.  3, 1908. 
as  to  leave  absolutely  no  doubt  ? — Yes. 

102.  You  want  amendment  in  the  direction  that 
it  should  be  left  to  the  option  of  the  Council 
Avhether  a  case  should  be  tried  or  not  ? — Yes. 

108.  That  is  the  important  point  vou  desire  ? — 
Yes. 

104.  Tlien  you  make  a  recommendation  in  re- 
gard to  the  matter  of  appeal  ? — Yes. 

105.  The  question  came  up  in  regard  to  exami- 
nation in  public.  Do  not  you  think  it  would  be 
better  in  all  cases  if  tha.t  were  left  to  the  option 
of  the  person  accused  ? — I  have  never  thought  of 
that.  I  thought  it  ought  to  be  left  to  the  option 
of  the  Council. 

106.  The  point  has  been  raised  that  the  Medical 
Council,  if  it  had  the  option,  might  convert  itself 
into  a  Star  Chamber.  Do  you  not  think  it  would 
meet  the  case  if  it  were  left  to  the  person  accused 
as  to  whether  he  would  prefer  the  inquiry  to  be 
in  public  or  privately  ? — You  do  not  mean  they 
would  be  compelled  to  hold  it  in  private  if  he 
wislied  it,  because  if  it  were  a  grave  charge  he 
would  much  prefer  its  being  in  private  whereas  it 
might  be  in  the  interests  of  the  public  that  it 
should  be  held  in  public. 

107.  You  think  it  should  be  left  to  the  discretion 
of  the  Council  ? — I  think  so. 

108.  You  think  the  present  arrangement  should 
be  retained  under  v/hich  they  examine  in  private 
or  public  according  to  their  own  discretion  ? — If  it 
is  true  they  are  able  to  examine  in  private.  Some 
have  told  us  the  legal  opinion  was  that  "  after  ^ 
due  inquiry  "  meant  it  must  be  a.  public  inquiry. 

109.  The  point  cropped  up  whether  the  Medical 
Council  is  the  best  body  to  judge  in  medical  cases, 
and  the  example  was  quoted  of  the  Incorporated 
Law  vSociety  ? — Yes. 

110.  As  a  matter  of  fact,  have  you  any  acquain- 
tance with  the  custom  in  other  professions  V    Take 

[A.  12 -'08.]    Colonial  Mcflii:al  C(AinriJ.  O 
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Dr.  c.  c.     the   Oliurcli.     Is   it   not  a   fact  that  occiesiastical 
^"i"^"      courts  arc  recognized  in  all  countries  as  the  proper 
Aug.  :^  190K.  hodies  to  conduct  inquiries  regarding  ethical  mis- 
conduct ? — There  Avas  tremendous  controversy,  as 
we  all  know,  on  this  point,  Imt  it  is  now  generally 
allowed. 

111.  For  instance,  in  the  military  })rofession 
martial  courts  are  recognized  as  the  proper  bodies^ 
to  deal  with  martial  oft'ences  ? — Yes. 

11?.  Mr.  MacintoHh.]  Martial  law  is  no  hiw  ? — 
Discipline  in  the  Army. 

113.  Dr.  Beck.]  I  wish  to  bring  out  the  fact  that 
there  are  bodies  in  other  professions  analogous  to 
the  Medical  C^ouncil  for  the  purpose  of  dealing 
with  disciplinary  matters  coming  in  their  particu- 
lar profession  involved  ? — Quite  so. 

114.  It  is  argued  that  in  ecclesiastical  inquiries 
the  offences  inquired  into  only  touch  the  ecclesias- 
tical organization,  and  do  not  affect  the  outside 
public.  Do  you  agree  with  it  ? — No.  I  think  it  is 
an  exactly  parallel  case.  If  a  clergyman  is  accused 
of  ecclesiastical  crime,  he  is  a  man  who  ministers 
to  the  public. 

115.  2Ir.  JIaa'ntosh.]  One  is  a  doctor  of  souls 
and  the  other  a  doctor  of  bodies  ? — Quite  so. 

116.  Dr.  Beck.]  It  might  easily  become  a  source 
of  very  great  injury  to  the  public  if  an  unworthy 
priest  were  retained  ? — Yes.  in  the  same  way  as  an 
unworthy  doctor. 

117.  Then  there  is  this  other  question.  You  say 
the  feeling  of  the  profession  is  that  where  criminal 
issues  are  involved  in  a  charge  laid,  the  Medical 
Council  should  not  take  action  until  the  criminal 
issue  has  been  tried  in  the  criminal  court  ? — Quite 

•so,  or  refused  to  be  tried. 

118.  Do  you  not  think  there  might  be  cases 
where  criminal  charges  are  involved  and  yet  it 
might  be  quite  justifiable  for  the  ^ledical  Council 
to  judge  the  ethical  sides  of  the  matter  !* — Yes  ^ 
that  is  to  say,  if  the  Court  is  not  going  to  take  it 
up.     If  the  Court  is  going  to  take  it  up,  I  think. 
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the  Medical  Clonncil  should  wait ;  if  the  Court  will     i>r-  c.  c. 
not  take  it  up,  1  thiuk  the  Council  should.  ^^^'• 

119.  In  other  words,  after  all  these  are  matters  au?.  3,  laos. 
in  regard  to  wliich  it  Avould  be  impossible  to  make 

hard  and  fast  rules  ? — Quite  so. 

120.  There  must  alwa^'s  be  a  wide  maroin  and 
dis(*retion  left  as  to  deciding  wliich  are  matters  for 
the  Council  to  deal  with  ? — Quite  so. 

121.  But  you  think  the  Medical  Council  should 
have  110  jurisdiction  bevond  anvthinu-  affectiii": 
purely  medical  and  professionnl  matters? — Yes. 

122.  Whatever  inquiries  they  are  authorized  to 
undertake  should  be  dealino-  entirely  with  profes- 
sional and  ethical  issues  ? — Quite  so. 

123.  3fr.  Macintosh.']  Mr  Schreiner  spoke  about 
the  possibility  of  prejudice  through  ])rofessional 
jealousy.  I  su^^pose  that  could  only  apply  locally  ? 
I  suppose  necessarily  the  Medical  Council  is  chiefly 
composed  of  men  belonging  to  the  Peninsula  ? — 
Yes,  and  there  is  Dr.  Greathead  from  Graham's 
Town  belonging  to  the  Council.  We  always  try 
to  have  as  part  of  the  C^ouncil  men  residing  in 
other  parts  of  the  country. 

124.  Necessarily,  it  must  be  composed  almost 
entirely  of  local  men  V — Yes,  but  not  exclusively. 

125.  And  consequently  anything  in  the  matter 
of  professional  jealousy  would  be  confined  to  the 
Peninsula  ? — You  mean  to  say  cases  brought  l)efore 
us  from  distant  parts  would  not  ))e  affected  hy 
professional  jealousy  ? 

12(i.  Yes?— That  would  be  so. 

127.  Do  1  understand  with  regard  to  that  point 
w  hicli  Dr.  Beck  raises  that  you  would  like  to  fol- 
low the  same  course  as  is  followed  b}^  the  LaAv 
Society  in  regard  to  criminal  cases  ?  For  instance, 
1  notice  their  application  for  a  man  being  struck 
off  the  rolls  follows  subsequently  to  the  criminal 
ju'tion.  You  think  with  regard  to  any  criminal 
matter  the  proceedings  should  be  the  same  with 
the  Medical  Council? — We  think  in  regard  to  any 
criminal  matter  the  case  should  go  to  the  Supi-eme 
Court  at   once,  without  the  Council   adjudicjiting. 

c  •* 
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Dr.  c.  c.     If  a  man  is  found  gviilty  of  any  criminal  offence 
Eihot.      j^^  ^g  .^^^  facto  struck  off  the  register. 
Aug.  a,  i!>os.      128.  It  is  not  so  with  lawyers.     They  still  have 
to  make  application  to  the  Supreme  Court  to  have 
a  man  struck  off  ? — I  do  not  think  we  have  any- 
thing like  that. 

129.  What  are  the  terms  you  apply  to  a  man 
guilty  of  advertising  ?  Is  that  disgraceful  con- 
duct ? — I  have  the  section  of  the.Mcdical  Council 
rules  here  (reading  same).  It  is  called  "improper 
and  unprofessional." 

180.  Dr.  Beck.']  Do  you  not  think  it  w^ould  be  a 
good  thing  if  you  could  let  the  Committee  have  an 
amended  clause  in  the  spirit  of  the  desire  of  the 
profession,  so  that  we  might  consider  it  ? — Yes. 

131.  Chairman.]  You  say  you  do  not  think  that 
the  medical  Council  ought  to  inquire  into  charges 
which  are  clearly  criminal — that  the  ordinary 
courts  of  the  country  should  deal  with  those 
charges  first.  Eut  there  must  be  many  cases  in 
which  although  you  may  not  show  an  actual 
offence  against  the  criminal  law  the  conduct  of  a 
mau   has   been   reprehensible   to   a  degree  w^hich 

•  might  justify  your  striking  him  off  the  register  ? 
— That  is  provided  for  in  our  clause — that  pro- 
ceedings against  a  man  shall  be  suspended  until  a 
conviction,  has  been  obtained  or  trial  refused. 

132.  I  am  taking  the  case  of  a  man  found  not 
guilty.  Not  long  ago  an  attorney  was  charged 
with  a  criminal  offence,  and  he  was  acquitted  on 
the  direction  of  the  judge,  and  the  papers  were 
sent  to  the  Law"  Society  with  the  advice  that  they 
should  take  action  ? — Yes. 

133.  You  will  quality  your  answer  to  that 
extent  ? — Yes. 

Dr.  Matthew  Little  Uetvat^  examined  : 

^Hewai^"        ^^^'  ^^^'^'^^'^'^^^^•]  What  are  your  degrees  ? — M.D., 

—  ■     CM.,  Edinburgh  University. 

Aug.  8, 1908.      135    You   are,   I   think,  the   Chairman    of    the 

Medical  Parliamentary  Committee  of  the  AYestern 

Branch  of  the  British  Medical  Association  ? — Yes. 
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I  appear  representing  rather  more  than  that.     As    or.  m.  l. 
this  matter  has  been  before  the  urofession  for  some     ^^^**- 
time,  the  evidence  I  propose  to  give  is  evidence  of  ^^s-  3.  i^08. 
the  unanimons  resolution  not  only  of  our  branch 
but  the  branches  throughout  the  Colonv  and  also 
of  the  Colonial  Medical  Council.     I  would  like  to 
put  that  rather  strongly,  because  it  is  difficult  to 
get    evidence   from   men   up-country.      We   liave 
already  got   that  evidence   in  writing  and  corre- 
spondence with  the  other  branches. 

136.  Your  attention  has  been  specifically  drawn 
to  the  13th  clause  of  the  existing  Act  under  which 
the  Council  performs  its  judicial  duties  ? — Yes. 

137.  Have  vou  any  observations  you  desire  to 
offer  on  that  clause  ? — I  merely  wish  to  state 
generally  that  the  profession  is  entirely  dissatisfied 
v/ith  the  present  judicial  functions  of  the  Colonial 
Medical  Council.  They  have  been  so  ever  since 
the  Act  was  promulgated,  and  have  taken  means 
amongst  themselves  to  find  the  general  opinion  of 
the  profession.  I  beg  to  put  in  a  suggested 
amended  clause,  which  embodies  the  unanimous 
wish  of  all  the  branches  of  the  British  Medical 
Association  in  the  Colony  and  of  the  Colonial 
Medical  Council.  By  it  it  will  be  seen  that,  first 
of  all,  we  wish  the  crime  for  which  a  medical  man 
may  be  tried  by  the  Council  to  be  narrowed  down 
entirely  to  one  of '"  unprofessional  conduct."  Tliat 
will  do  away  with  this  anomaly  of  a  Medical 
Council  trying  a  medical  man  for  matters  other 
than  qua  medical  men.  It  would  work  in  this 
way,  that  if  a  medical  man  were  accused  of  a 
crime  it  would  be  up  to  the  Council,  first  of  tall,  to 
(l(5cide  as  to  whether  tliat  crime  would  constitute 
'•  unprofessional  conduct."  If  it  did  not  so  consti- 
tute "unprofessional  conduct,"  1  take  it  the 
Council  would  have  no  jurisdiction.  That  is  one 
point.  Tli(.'  next  point  is  w^e  wish  it  that  should 
tliat  crime  constitute;  a  ci'iinc  under  the  criminal 
laws  of  the  country  no  action  sliould  be  taken  by 
tlie  Council  until  the  (Jrown  has  been  satisfied^ 
either  by  a  v('rdi(*t  or  declining  to  prosecute.  Then, 
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Dr.  M.  L.  liaviii,i>  constituted  tlu>  crime,  we  wish  it  left  that 
Hewat.  ^YiQ  Council  shall  hold  an  inquiry.  In  that  we 
Aug.  3,  1908.  wish  to  protect  the  public.  It  a  case  is  laid  against 
a  medical  man  we  wish  it  to  remain  that  the 
Council  shall  hold  a  bona  fide  inquiry.  Then, 
having  got  that  point,  the  profession  wish  it  to  ])e 
very  distinctly  understood  that  they  consider  that 
the  Medical  Council — not  necessarily  the  Medical 
Council  as  at  present  constituted — sliall  be  the 
body  of  professional  men  in  this  country  to  have 
disciplinary  powers  over  the  medical  man. 

138.  Are  you  satisfied  with  the  present  constitu- 
tion of  that  body  ? — No. 

189.  Have  you  any  suggestions  to  offer  in  regard 
to  any  improvement  in  that  respect  ? — Several. 
One  was  brought  up  in  the  previous  evidence — 
that,  according  to  the  present  Act,  the  Medical 
Officer  of  Health  becomes  prosecutor  and  at  the 
same  time  is  a  judge.  We  consider  that  as  long  as 
he  is  in  the  position  of  being  the  one  to  lay  a 
charge  he  should  not  be  at  the  same  time  a  member 
of  the  Medical  Council,  i.e.,  in  its  judicial  capacity. 
Anotlier  point  felt  very  keenly  by  tlie  profession 
is  that  they  cannot  look  up(jn  the  Council  as  at 
present  as  a  body  representing  the  profession, 
because  it  is  governed  by  a  majority  of  nominee 
members. 

140.  You  propose,  therefore,  that  the  elected 
members  should  be  increased  in  number  ? — Yes, 
so  as  to  constitute  an  available  maioritv. 

141.  What  is  the  idea  of  having  nominees  at  all? 
• — It  works  out  in  practice  in  this  way  :  that  at  an 
election  there  are  a  number  of  men  who  are 
more  or  less  recognized  as  the  leaders  of  the 
profession.  Those  men  are  nominated  by  Govern- 
ment on  the  Council.  It  is  desirable  they 
should  be  there,  and  we  are  quite  willing  to  accept 
that  point. 

142.  Do  you  think  there  are  too  many  of  them  '^ 
— There  are  too  many  of  them.  Proceeding  to 
explain  the  suggested  clause :  Having  then  con- 
stituted that  Council,  we  wish  to  give  tlie  Council 
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over  the  profession  complete  power  in  matters  of  i»i.m.  l. 
ethics.  AVe  wish  to  divide  their  powers  of  dis-  ^®^**- 
ciplining  a  man  to  four  different  possibilities.  -•^"?-  3'  ^^^^ 
Thev  mav  caution  him  or  thcA^  mav  reprimand 
him  ;  they  may  themselves  suspend  him  for  a 
delinite  period  or  they  may  themselves  strike  his 
name  off  the  register,  without  reference— as  it  is  at 
present.  They  can  only  advise  at  present,  and  we 
wish  them  to  have  the  power  themselves.  Eut,  in 
the  event  of  such  decision  taking  a  mans  liveli- 
hood from  him — in  other  words,  if  he  is  either 
suspended  or  struck  oft' — he  should  have  right  of 
appeal  to  the  Supreme  Court,  and  not  as  at 
present  to  the  Governor  in  Council. 

143.  I  suppose  you  have  not  considered  the  case 
of  a  practitioner  Avho  is  called  upon  by  the  Colonial 
Medical  Council  to  appear  in  answer  to  a  com- 
plaint and  who  lives,  say,  in  the  >^ative  Terri- 
tories V — The  country  is  a  very  difficult  one  to 
manage  ;  but  it  works  out  exactly  the  same  in  any 
crime  in  any  other  court  of  justice  :  he  has  to  go 
there. 

144.  The  court  is  near  him.  >>uppose  a  man  has 
to  come,  say.  from  Kokst^^d  to  Cape  Town  to 
answer  a  complaint  of  a  very  trivial  character  ? — 
He  has  not  been  called  upon  hitherto  to  do  so. 
Trivial  complaints  have  been  met  by  correspond- 
ence. Our  suggested  clause  allows  him  to  appear 
represented  by  Counsel. 

145.  It  seems  to  me  the  verv  thing  Avhich  has 
been  complained  of  is  re-enacted  here.  You  say 
the  Council  shall  make  such  inquiry  upon  bona 
JicU  cause  of  action  ? — Sav  a  man  is  accused  of  a 
certain  crime  before  the  Council:  It  is  up  to  the 
Council  to  consider  first  whether,  if  he  were  guilty 
of  the  crime,  it  would  constitute  •  unprofessional 
conduct."  If  it  did  not  so  constitute,  even  if  he 
might  happen  to  be  guilty,  1  trike  it  they  would 
not  take  action.  T]\i\  matter  would  be  put  before 
the  Council  in  an  impersonal  wiw  :  a  doctor  stands 
charged  with  a  certain  crime.  If  it  was  found  that 
tlie    crime    was    not     unt)rofessi()nal.    tlu^    Council 
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Dr.  M.  L.    would  iiot  cleMl  witli  it.     We  wish  the  words  •'  or 
Hewat.     Q^i^^^j.  i-espect  "  taken  out.     As  it  stands,  if  I  sell  a 
Aug.  3,  190^;.  ixian  a  lame  liorse  he  can  complain  to  the  Medical 
Council  and  they  mast  inquire  into  the  matter. 

146.  Would  \'ou  hav(^  the  examinations  in  public? 
—  Yes.  The  Council  is  protecting  the  public  from 
black  sheep  in  tlie  medical  profession,  as  well  as 
protecting  the  honour  of  the  profession. 

147.  You  have  told  us  you  do  not  consider  the 
Medical  Officer  of  Health  should  be  a  member  of 
the  Council,  in  view  of  the  duties  performed  by 
him  in  acting  as  prosecutor  ? — Yes. 

148.  Can  you  inform  me  v/hether,  as  a  matter  of 
fact,  the  present  Medical  Officer  of  Health  has  ever 
practised  ? — I  do  not  know,  but  he  has  not  for 
many  j^ears.  This  is  a  private  opinion.  If  it  is  to 
be  a  judicial  body,  deciding  upon  matters  of 
medical  ethics,  the  Medical  Officer  of  Health  can- 
not be  looked  upon  as  a  "medical  practitioner.". 

149.  I  take  it  it  is  necessary  for  the  proper  per- 
formance of  his  duties  that  he  should  have  the 
loyal  co-operation  of  the  whole  profession  ? — That 
is  certainly  very  advisable. 

150.  Therefore,  is  it  desira^ble  ho  should  be 
mixed  up  with  these  inquiries  if  it  can  be  avoided  ? 
— The  point  is  the  Medical  Officer  of  Health  at  the 
present  moment  is  public  prosecutor  in  cases 
Avhere  medical  men  are  accused  of  leally  trans- 
gressing statutory  law.  He  has  nothing  to  do 
with  acting  as  prosecutor  is  cases  of  ethical  ques- 
tions between  medical  men  and  medical  men  or 
medical  men  and  the  public  ;  that  is,  the  pu])lic 
with  a  big  P. — in  general.  That  really  narrows 
down  the  point  of  his  falling  foul  of  tlie  medical 
men  as  public  prosecutor  ;  he  is  not  called  upon 
to  be  so  except  in  that  narraw  sx)here.  On  the 
general  question  which  you  asked  me  as  to 
whether  is  Avas  advisable  the  Medical  Officer  of 
Health,  who  should  be  on  friendly  and  in  every 
way  trusted  terms  with  medical  men,  should  be 
public  prosecutor  or  not,  I  should  say  no  ;  it  is 
likely  to  undermine  his  influence. 
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151.  We    have   information    before   us   tliat,    in    Dr.  m.  l. 
connection   with   certain    inquiries,   original   pre-        ^^ ' 
scriptioiis  by  the  medical  men  to  the  patients  were  ^»p-  '■^^  ^^'^^ 
obtained  from  chemists.     How  are  these  prescrip- 
tions regarded  by  the  medical  profession — as  con- 
fidential documents  or  not? — Yes,  as  confidential 
documents. 

152.  Is  it  in  your  opinion  desirable  that  they 
should  be  called  for? — No  ;  they  should  be  abso- 
lutely confidential  and  treated  in  almost  the  same 
line  as  professional  secrecy.  In  many  instances 
they  practically  give  away  professional  knowledge. 

153.  I  suppose  in  many  cases  it  would  be  quite 
possible  to  tell  from  the  prescription  from  what 
complaint  a  patient  w^as  suffering  ? — In  many 
cases. 

154.  Br.  Beck.]  Do  you  agree  with  Dr.  Elliott 
that  in  no  case  should  access  be  allowed  to  a  pre- 
scription except  by  Order  of  Court  ?— Yes. 

155.  No  outsider  should  have  access  to  a  pre- 
scription in  the  hands  of  a  chemist  except  by  an 
Order  of  Court  ?— Yes. 

156.  M7\  Tod.]  With  regard  to  the  constitution 
of  the  Council,  you  have  said  you  w^ould  like  an 
alteration.  Are  you  prepared  to  indicate  to  the 
Committee  exactly  w^hat  alteration  you  would  like  ? 
— No.  The  matter  in  detail  has  not  been  before 
the  profession,  but  speaking  generally,  the  feeling 
of  the  profession  is  that  the  Council,  as  at  present 
constituted,  is  not  a  representative  ]3od>'  of  the 
profession. 

157.  You  are  quite  of  opinion  that,  to  get  it 
representative,  the  majority  should  ])e  elected 
members  ? — Yos.  I  may  say  it  is  so  in  our  neigh- 
bouring (^olonies. 

158.  Are  you  in  favour  of  an  increased  number 
of  the  Council,  or  do  vou  consider  the  present 
number  is  sufficient  ?— As  we  ai'C  at  present  in 
this  (Colony,  1  think  the  numl)ers  are  siifficient.  It 
is  ditficult  to  get  men  to  come  down. 

159.  Do  you  find  dilliculty  in  getting  candidates? 
— A  numl)er  of  tlie  men  in    Hh'   country   stand    as 
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Dr.  M.  L.    candidates,  but  the  profession  realizes  they   will 
Hewat.     j-^Q^  yy^  Avhole-time  members   and   will    be   bound 
\ug.  ■^,  1908.  from  time  to  time  not  to  be  j)resent.     Dr.  Great- 
head,  for  instance,  the  countr^^  member  at  present, 
is  not  at  all  the  meetings. 

160.  Mr.  11.  S.  van  Zyl.']  I  was  going  to  ask 
wliether  it  was  not  desirable  to  have  the  country 
mem])ers  more  largely  represented  on  your  Coun- 
cil ? — The  electorate  is  the  wliole  Colony,  and 
there  are  members  on  the  Council  now  who  are 
practically  country  members  ;  they  represent  a 
country  electorate — men  who  have  had  country 
experience  themselves  and  are  quite  an  fait  with 
all  matters  coming  up  in  country  districts. 

161.  Although  it  may  be  difficult  for  a  man  like 
Dr.  Greathead  to  come  from  Graham's  Town,  it 
would  not  ])e  correspcindingly  difficult  for  a  man 
to  come  down  from  Paarl  or  Worcester  ? — Xo.  If 
those  men  stand,  they  are  duly  voted  upon. 

162.  Do  not  you  think  it  is  desirable  the  country 
should  be  represented  in  that  respect — in  getting 
men,  if  not  from  a  distance,  at  any  rate  from  some 
of  the  country  districts  ? — At  the  present  moment 
there  is  nothing  against  it  in  the  Act.  It  is  up  to 
country  men  to  elect  them. 

163.  M}\  Macintosh.']  Would  you  put  it  this  way, 
that  the  number  selected  from  the  Peninsula 
should  be  restricted  ?— No.  I  think  you  must  look 
upon  it  the  electorate  is  the  whole  Colony. 

164.  Mr.  11.  /V.  van  Zyl.^  As  a  matter  of  fact, 
the  Colonial  Medical  Council  is  representative  of 
the  Peninsula  ? — Yes. 

165.  Is  not  that  undesirable  ? — It  is  undesirable 
theoretically,  but  necessary  practically. 

166.  Why — because  it  would  be  difficult  for  men 
to  attend  otherwise? — Because  on  big  matters  it 
would  be  possible  to  get  a  man  to  come  down,  but 
then  there  is  a  very  large  amount  of  collar  work 
which  has  to  be  cione  by  the  Council — admitting 
men  to  the  profession,  dentistr}^,  nursing,  mid- 
wifery, and  so  on.  There  is  a  large  number  of 
such  things  which  have  to  be  done.     They  meet 
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weekly  ;  and  I  Ijolieve  the  President  has  to  be  in    Dr.  m.  l. 
town  practically  every  day.     That  could  only  be     ^^^^*- 
done  by  people  living  on  the  spot,  unless  j^ou  are  ^"j?-  -^^  i^08. 
^•oin«^  to  pay  them. 

167.  Mr.  Macintosh.']  Could  not  that  difficulty  be 
met  as  with  other  Councils — by  not  holdinii  all 
your  meetings  in  Cape  Town  ? — The  Council  have 
themselves  found  out  that  this  is  impossible  ;  and  I 
think,  speaking  as  more  or  less  of  a  ]3ublic  man 
for  a  good  many  }  ears,  it  has  been  found  utterly 
impossible  in  other  associations  and  so  on  to  do 
that.  Supposing  you  say  come  to  Cape  Town, 
where  there  is  a  large  maioritv  of  the  medical  men 
of  this  country ;  we  had  170  members  in  the 
association  in  Cape  Town.  Go,  say,  to  Graham's 
Town,  and  you  have  to  get  men  from  all  over  the 
country  to  go  there,  and  they  might  just  as  Avell 
come  to  Cape  Town. 

168.  Mr.  H.  fS.  van  Zyl.]  I  only  wish  'to  put  it 
l)efore  you  that  it  is  not  difficult  to  get  men  from 

Paarl    and   Worcester,  and  it  is  not  necessary   for  * 

them  to  be  present  at  every  meeting  ? — My  answer 
is  that  ilii'  profession  are  keenly  alive  to  that 
point,  and  they  do  their  best  to  secure  the 
interests  of  the  country  practitioners  being  care- 
fully guarded. 

169.  If  they  are  keenly  alis^e  to  it,  it  is  rather 
curious  tbat  there  should  be  only  one  man  upon 
the  Medical  Council  at  the  present  time  who  is  not 
practising  in  the  CVxpe  Peninsula  ? — It  is  not  selec- 
tion by  ballot,  and  we  know  the  country  ijrac- 
titioners  have  very  considerably  exercised  tlieir 
right  of  voting  on  this  matter,  and  they  them- 
selves nominated  and  have  had  tlieir  own  men 
living  in  the  Peninsula  to  represent  them. 

J 70.  Mr.  Macintosh.']  Is  it  not  because  they 
know  the  Council  meets  here  ? — No  ;  it  is  ))ecause 
they  know  the  best  men  for  tlie  purposes  nrc 
generally  to  be  o])tained  here. 

171.  Dr.  Beck.']  With  such  an  enormous  luimber 
of  medical  men  residing  in  the  Peninsula,  are  not 
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Dr.  M.  L.    the  chances  very  smjill  t'or  a  man  residing,  say,  at 
Hewat.     ^Yorcester  to  be  elected  ? — Yes,  distinctly  small. 
Aug.  3, 1908.      172.  And  under  the  circumstances  prevailing  at 
present,  is   there   not  just   a   risk  of  their  being- 
swamped  to  a  large  extent  by  the  men  residing  in 
the  large  centres  ? — Yes,  that  is  so. 

173.  Mr.  Tod.^  You  recommend  power  should 
be  given  to  the  Council  that  they  may  strike  a 
practitioner's  name  from  the  register  and  cancel 
the  licence  if  he  is  guilty  of  unprofessional  con- 
duct. Under  your  proposed  clause  they  should 
have  that  power  ? — Yes. 

174.  But  they  allow  this  practitioner,  if  so 
judged,  to  appeal  to  the  Supreme  Court  ? — Yes. 

175.  Supposing  this  medical  man  has  persisted 
in  advertising,  notwithstanding  warnings,  and  is 
removed  from  the  register,  and  then  comes  before 
the  Supreme  Court.  What  will  the  judge  decide 
— only  on  the  evidence,  or  what  in  his  opinion  is 
unprofessional  conduct  ? — The  appeal  to  the 
Supreme  Court  is  on  the  matter  of  evidence.  The 
Council's  opinion  of  what  is  or  is  not  "  unprofes- 
sional conduct  "  shall  be  linal. 

176.  The  judge  will  simply  say  that  the  evi- 
dence bears  out  the  decision  you  have  arrived  at 
under  your  own  rules  ? — Yes. 

177.  Dr.  Beck.']  In  regard  to  this  amending 
clause  you  have  submitted,  in  the  last  paragraph  : 
"  Provided  only  that  all  proceedings  by  the  Coun- 
cil against  any  member  of  the  medical  profession 
who  is  accused  of  any  oifence  recognized  by  the 
laws  of  this  Colonv  to  be  a  criminal  offence,  shall 
be  suspended  until  a  verdict  against  such  practi- 
tioner has  been  obtained,  or  a  prosecution  refused 
on  the  part  of  the  Crown  '  ;  it  is  possible  that  a 
verdict  might  be  obtained  in  favour  of  a  practi- 
tioner and,  leaving  the  clause  as  it  is,  the  Council 
might  be  stopped  from  taking  action  ? — It  should 
be  altered  to  provide  for  that. 

178.  That  would  be  a  wise  amendment  ? — Yes, 
and  would  meet  more  with  the  wishes  of  the  profes- 
sion.    What  Ave  want  is  to  prevent  a  medical  man 
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having  to  lead  evidence  before  an  ethical  court    Dr.  m.  l. 
before  being  compelled  to  do  so  before  a  criminal       ^Z^  ' 
court  and  so  be  compelled   to  show  his  hand  and  *^"»-  3-  ^^o^- 
possibly  prejudice  his  chances  in  the  latter. 

179.  Mr.  Macintosh.']     Whv  do  vou  still  retain 
the  compulsory  clause  in  regard  to  any  member 
of  the  public  making  a  charge  against  a  medical 
man?.  You   say   the   Council  '' s/uill  make   such 
inquiry     upon    bona  Jide    information    or     com- 
plaint' ? — I  feel  that  the  inquiry,  to   begin   with, 
is  in  the  interests  of  the  public  and  not  only  in  the 
interests  of  the  profession.     Secondly,  if  a  member 
of  the  public  lays  a  charge  against  a  medical  man 
I  hold   they   must   inquire   into   that  chai'ge  as  a 
protection  to  the  public.     It  should  not  be  up  to 
the  Medical  Council  to  say  we  shall  or  we  shall 
not  go  into  this  matter.     With  regard  to  the  ques- 
tion   of   advertising,   the   Council    recognize  that 
circumstances  are  such  in  this  country  that  adver- 
tising of  a  kind — such  as  placing  a  man's  name  up 
and  intention  of  being  present  at  a  certain  place — is 
at  present  permitted  by  the  Medical  Council.    The 
point  brought  up  as  to  a  dentist  going  to  a  country 
district  to  practise  for  a  short  time  has  been  met 
by  the  Medical  Council,  and  the  Dental  part  of  it 
especially,  by  permitting  such  a  dentist  to  adver- 
tise his  coming  :    that  is,  he  is  alloAved  to  make  a 
bald    statement    that   so-and-so.   dentist,   will   be 
present  at  such-and-such  a  time.  But  we  do  object 
to  a  professional  man  advertising  that  lie  thinks 
himself  a  si^ecialist,  or  that  his  fees  are  moderate. 
There  are  so  many  degrees  of  advertising. 

180.  Chairman'.']  I  suppose  if  a  dentist  says  he  is 
arriving  with  his  "  world  renowned  gold  fillings  ?" 
— That  would  constitute  unprofessional  conduct. 

181.  Mr.  Macintosh?^  He  is  allowed  to  intimate 
in  the  press  that  he  is  coming  ?— I  do  not  know  in 
the  press.     He  is  allowed  to  put  up  a  notice. 

182.  Chairman.']  Do  you  .see  any  objection  to 
tliatV-^JSone  whatever.  I  do  not  even  see  any 
objection  to  a  medical  man  who  has  been  to  Europe 
putting  in  the  paper  the  mere  fact  that  he  has 
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Dr.  M.  L.    returiiod  and  is  practising.     I    have    never    con- 
^^^^^^-     sidei'ed  that  advertising  ;    that  is  in  the  interests. 
All-.  3,  190J?.  of  the  pu])lic  as  well  as  of  the  doctor. 
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PRESENT  : 
MiJ.  UriNGTox  (diairman). 


Dr.  Beck. 

Mr.  Macintosh, 


Mr.  Tod, 
Or.  Hewat. 


Dr.  ClHirlrs  Frederick  Kin  nan  J/wryai*/.  examined. 


Dr.  C.  F.  K. 
Murray. 


188.   Chair  man.']  What  are  vour  degrees? — M.I).. 
M.O.H.,  M.A.O..  r.E.S..  F.E.C.S.I. 
Aug.  :.  1908.     -^34    You  are  Chairman  of  the  Colonial  Medical 
Council  ? — Yes. 

•  185.  And    you   have   held   that   office   for   how 
long  y — 1  think  aijout  12  years. 

186.  And  you  are  well  acquainted  with  the 
working  of  the  Colonial  Medical  Council  ? — Yes. 

187.  Now  it  ai)pears  that  there  is  a  fairly  general 
.  feeling  amongst  the  profession  that  the  Medical 

Piiarmacy  Act  requires  amending  in  regard  to  the 
judicial  function,  of  the  Colonial  Medical  Council, 
and  as  a  matter  of  fact  a  Committee  of  this  House 
recommended  certain  amendments  in  the  year 
1905.  Do  vou  wish  to  offer  anv  observations  on 
the  actual  working  of  the  Council  ?— Do  you  mean 
in  respect  merely  to  the  judicial  functions  ? 

188.  Yes.  please  confine  yourself  to  that  ? — Yes, 
I  would  point  out  this,  that  in  the  first  place  the 
consensus  of  opinion  on  that  Council,  and  of  the 
whole  of  the  medical  profession,  is  that  the  Act 
might  be  amended  in  regard  to  certain  particulars. 
We  work  at  present  under  the  amended  act  of  1899, 
and  I  think  the  section  is  thirteen.  Well,  then  in  the 
Select  Committee's  report  in  1905  certain  matteis 
were  dealt  with  there  regarding  proposed  amend- 
ments, and  I  would  point  ouf  that  the  Colonial 
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Medical   Council   after   that   took    action    wliicii.  Dr.  c  f.  k. 
broadly   speaking,   shows   the   lines   upon    whicli     ^^"^''^>- 
they  as  a  Council  thought,  and  the  British  Medical  ^"?-  -'^  '•'<^''- 
Professioii   thought,  the  reforms  shouUl  proceed. 
As   representing  all   bodies  of  the  profession  they 
thought  that  certain  amendments  might  be  pro- 
posed,  and  in  oi-der  not   to  take  up  your  time,  I 
may  say  that  tiK\se  amendments  are  foreshadowed 
in   the    Medical    Council  report  of  190(5,  they  are 
there   set   forth.       Practically   these   amendments 
embody  the  views,  more  or  less,  of  the  Select  Com- 
mittee of  the  House. 

189.  Then  I  taivc  it  that  so  far  as  the  Colonial 
Medical  (Vuucil  is  concerned  it  is  satisfied  that 
the  Act  should  be  amended  in  accordance  with  the 
report  of  the  previous  vSelect  (^ommittee  in  1905, 
leaving  the  actual  framing  of  the  amendments  of 
course  to  the  hiAvyers  ? — Quite  so.  There  are  one 
or  two  points  that  I  might  dilate  upon,  one  is  that 
the  section  of  the  Act  might  be  amended  so  as  to 
give  the  Medical  Council  power  to  caution  a  man, 
to  reprimand  or  to  susixmd  a  person,  to  suspend 
his  licence  for  a  time,  but  the  views  of  the  Medical 
Council  and  the  views  of  the  profession  are  strictly 
in  favour  of  a  mandatory  clause  that  shall  call 
upon  the  Council  that  it  shall  make  the  inquiry. 
That  has  always  been  the  case  in  the  past,  there 
has  always  been  a  clause  calling  upon  the  Council 
to  make  the  inquiry,  and  I  could  tell  you  why  the 
Council  think  a  mandatory  clause  should  remain 
in  the  Act. 

190.  We  should  be  glad  to  hear  that?— Well, 
Avithout  a  mandatory  clause  you  throAv  the  oiuis 
on  the  Council  to  select  what  cases  they  sluill 
inquire  into  and  what  cases  they  shall  not  inquii-e 
into.  Furthei'more  a  mandatory  clause  gives  the 
Council  backbone.  If  you  will  turn  to  the  evi- 
dence given  five  years  ago,  you  will  see  there  tlie 
Council  was  in  this  position  that  oftentimes  ;iii 
iu((uiry  was  laid  before  it  and  certain  individmils 
in  the  Council,  certain  members,  felt  tliat  they 
would  not  make  inquiry.     As  a  mattei-  of  fact  it 
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Dr.  0.  F.K.  is  on  I'ecord  in  the  minutes  of  the  Council  for 
Murray,  j-^-^g^^^y  ycars  that  we  never  would  have  held  any 
Aug.  5,  1908.  inquiry  at  all  if  there  had  not  been  a  niandatoi-y 
clause.  I  take  it  this  clause  frees  the  Council 
from  the  odium  of  selecting  individuals,  and  it 
gives  the  members  of  the  Council  strength  to  hold 
the  inquiry  because  the  Act  demands  that  it  must 
be  held,  and  I  must  say  that  the  Council  have 
never  yet  held  an  inquiry  from  the  Council  stand- 
point. All  inquiries  that  have  been  held  under 
the  Act  have  been  held  from  the  professional 
standpoint  as  to  whether  a  man's  conduct  has 
been  unprofessional  or  disgraceful,  and  the  Coun- 
cil have  in  no  case  dealt  with  the  criminal  point. 

191.  Do  you  consider  such  an  inquiry,  whether 
mandatory  or  not,  should  be  public  ? — No.  If 
I  may  express  my  views,  I  think  w^hen  the  Coun- 
cil originally  formulated  the  regulations,  that  they 
resolved  that  all  proceedings  should  be  public.  It 
seemed  a  reasonable  contention  because  it  showed 
that  there  was  no  hole  and  corner  proceedings,  but 
in  actual  work  it  was  found  that  it  had  disadvan- 
tages, because  very  often  a  case  appears  at  first 
sight  to  require  inquiry,  that  there  might  be  some- 
thing in  it,  but  you  find  on  going  into  it  that  it 
cannot  be  sustained.  The  public,  how^ever,  have 
had  access  to  the  matter  and  it  is  sufficient  for 
the  man  to  have  been  accused  and  the  public, 
though  not  the  whole  of  the  public,  will  say, 
*'  here  is  a  man  with  a  damaged  reputation,"  so  it 
would  be  well  if  the  Council  had  the  power  of 
holding  its  investigations  on  all  professional 
matters  in  committee. 

192.  Has  it  been  the  practice  of  the  Council  up 
to  the  present  to  take  written  statements  from 
practitioners,  raid  if  so  has  that  not  had  the  effect 
of  avoiding  publicity  ?  I  might  explain,  where 
you  hold  an  actual  inquiry  in  the  presence  of  the 
person  or  w^here  he  is  represented  by  council  or 
attorney,  the  evidence  is  taken  and  published  in 
the  newspapers  ;  is  the  same  course  adopted  where 
written  explanations  are  received  ?— Well,  the  Act 
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calls  for  a '' due  inquiry  "  and,  as  we  understand  Dr.c.  f.  k. 
it,  that  means  an  inquiry  where  a  man  should  be     *^"^y- 
present  and   be  heard   on  his  own  behalf,  and  we  ^'^s-  5,  laos. 
have  been   advised  that  each  inquiry  and  answer 
should    be    conducted    in    accordance    with    the 
routine   of   a   Magistrate's  Court   or  the  Supreme 
Court,  and  we   were  advised   not  to  do  that  or  we 
might    land     ourselves    in    legal    difficulties,    so 
hitherto     all     our     inquiries     have     been    "  due 
inquiries,"  but  we  have  followed  as  far  as  possible 
the  ordinary  methods. 

193.  I  don't  think  you  quite  take  the  point  of 
my  question,  first  of  all  have  you  accepted  written 
explanations  from  medical  practitioners  in  answer 
to  a  charge  of  unprofessional  conduct  ? — No,  where 
we  have  considered  we  should  investigate  a  charge 
and  hold  "  due  inquiry,"  we  have  not  accepted 
written  statements.  We  accept  the  statement,  of 
the  person  charged,  through  any  person  or  through 
his  advocate. 

194.  But  where  charges  are  alleged  which,  in  the 
opinion  of  the  Council,  may  not  necessitate  due 
inquiry,  you  have  given  inedical  practitioners  an 
opportunity  to  explain  ? — ^Oh  yes,  we  have  in  such 
cases  given  practitioners  an  opportunity  of  explain- 
ing. 

195.  Now  with  regard  to  the  constitution  of  the 
Council,  do  you  think  that  by  increasing  the  elec- 
tive portion  of  the  Council  its  efficiency  would  be 
increased,  or  that  the  profession  would  have  more 
confidence  in  it,  or  that  the  public  would  have 
more  confidence  in  it  ? — I  think  as  it  stands  now  it 
is  fairly  equally  balanced.  We  have  nine  mem- 
bers, of  whom  five  members  are  nominees  and  four 
are  elective,  but  out  of  these  five  nominees  one 
member  holds  his  office  by  virtue  of  his  official 
position,  that  is  the  Medical  Officer  of  Health  ;  so 
l^ractically  before  that  there  were  four  nominees 
and  four  elective,  and  so  the  power  was  equally 
divided. 

196.  Jjut  are  you  satisfied  with  the  power  of  the 
Council  y — Yes  ;  I  think  so. 

[A.  12—08.]    Colonial  Medical  Council.  D 
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Dr.  c.  F.  K.  197.  You  doii't  consider  that  an  increase  of  the 
Murray.     (,i(3(,ti^.g  mcmbers  would  tend  to  the  efficiency  of 

Aug.  5,  1908.  the  Council,  or  to  confidence  in  the  Council  ? — I 
would  not  object  at  all  to  such  a  thing,  but  if  you 
make  the  Council  large  you  make  it  cumbersome. 

198.  Well,  suppose  you  take  away  two  of  the 
nominated  members  and  have  an  extra  two  elec- 
tive members  ? — That  is,  make  it  two  nominated 
members  and  six  elective  ? 

199.  Yes  ? — Well,  it  is  an  arrangement  that  per- 
sonally I  would  not  object  to. 

200.  Now,  to  come  to  the  Medical  Officer  of 
Health,  am  I  correctlv  informed  that  he  has  been 
gazetted  as  the  adviser  on  medical  subjects  to  the 
Colonial  Secretary  ? — I  have  never  seen  that,  and 
we  have  no  notification  to  that  effect. 

201.  As  a  matter  of  fact,  however,  he  does 
advise  the  Government  in  regard  to  the  exercise, 
by  His  Excellency  the  G  overnor,  of  his  proroga- 
tive  of  striking  a  man  oft'  the  Eegister  ? — I  don't 
know  whether  he  advises,  but  I  suppose  as  Medical 
Officer  of  Health  for  the  Colony  the  Government 
would,  naturally,  turn  to  him  for  advice  on 
matters  appertaining  to  public  health,  I  don't 
know  how  that  could  come  in. 

202.  He  is  also  the  person  referred  to  in  section 
thirteen  as  having  the  special  power  and  duty 
laid  upon  him  of  lodging  information  or  com- 
plaint ? — Tes,  he  is  the  Minister's  representative. 

203.  Do  you  consider  under  these  circumstances 
that  the'  Medical  Officer  of  Health  should  be  a 
member  of  the  Medical  Council  ? — Well,  you  have 
to  look  at  that  from  two  standpoints.  If  you 
look  at  it  as  a  dual  position  then  it  is  a  difficult 
position  to  fill,  presuming  that  it  is  correct  that 
he  has  the  power  of  advising  Government  who 
shall  be  erased,  and  I  must  point  out  that  I  do  not 
admit  that  is  so,  but  on  the  other  hand  if  he 
should  be  there  as  a  member  of  one  of  the  de- 
partments, and  that  the  Government  want  more 
fully  to  be  in  touch  with  what  is  going  on  then 
it  is  not  an  unreasonable  position  to  fill,  but  I 
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think  the  one  should  be  clearly  apart  from  the  r>r.  r;.  f.  k. 

other.  '  Muriay. 

204.  I  want  to  cUrect  your  attention  now  more  ^"-^s-  s,  la'^s- 
specifically   to   the  cases  that   have  given   rise  to 

this  inquiry.  It  appears  that,  subsequently  to 
your  adjudicating  on  these  cases,  you,  I  think, 
presided  at  all  these  inquiries?  the  Medical 
Officer  of  Health  sent  a  report,  on  the  29th 
February.  1908,  to  the  Colonial  Secretary  as  to 
these  inquiries,  have  you  seen  that  report  ?  Has 
it  been  forwarded  to  you  ? — No,  we  have  had  only 
a  letter  notifying  the  reasons  why  one  gentleman 
was  not  erased  from  the  register,  and  1  cannot 
recollect  having  seen  any  full  report. 

205.  In  the  course  of  that  report  the  following 
passage  occurs  :  "  That  there  should  have  been  so 
great  a  difference  between  the  findings  of  the 
Council  in  these  cases  is,  I  think,  not  entirely  due 
to  their  relative  merits.  I  cannot  but  think  that 
the  Council  lost  its  nerve  in  dealing  Avith  the  later 
cases,  as  a  result  of  the  severe  and  unjust  attacks 
made  upon  it  by  the  press,  and  it  was  therefore 
glad  to  accept  without  too  close  investigation  the 
defence  set  upon  the  later  cases.  In  fact,  at  the 
conclusion  of  the  hearing  of  four  cases  (names 
omitted)  the  Council  discontinued  its  proceedings, 
and  inquired  of  Government  whether  it  desired 
the  Council  to  proceed  with  the  remaining  cases  at 
all.  To  this  the  Government  replied  that  the 
matter  was  one  entirely  for  the  Council  itself  to 
decide  upon,  and  on  this  the  Council  decided  to 
proceed  with  the  remaining  cases.  Onl}^  on  the 
above  hypothesis  can  the  difference  between  the 
earlier  and  later  cases  be  explained."  Have  you 
any  observations  that  you  desire  to  offer  upon  the 
passage  I  have  read  to  you  ? — On  that  passage, 
yes,  1  think  this,  I  think  it  would  not  be  riglit  for 
any  member  of  a  l>oard  or  Council  sitting  at  the 
same  table  and  having  adjudicated  when  a,  case 
was  dealt  with,  having  dealt  with  it  or  having 
been  mixed  up  with  it,  to  afterwards  convey  to 
the  Government   any    impression  otlier  than  the 


36  MINUTES   OF  EVIDENCE  TAKEN   BEFORE  THE   SELECT 

Dr.  c.  F.  K.  impression  the  Conneil  themselves  had  formed.     I 
iiii^ay.     i^i^Qi^ild  ijQ^  think  it  fair  to  the  remainder  of  the 
Aug.  5,  1908.  Council,  and  I  should  object  to  its  being  done. 

206.  But  is  that  a  correct  statement  of  what 
occurred  ? — It  is  correct  so  far  that  the  Council 
had  deliberated  whether  they  should  proceed  with 
their  inquiries  after  having  completed  a  certain 
number,  but  it  is  not  correct  to  say  of  the  Council 
that  it  at  anv  time  hesitated  about  discharging  its 
duties  and  finishing  the  inquiry,  and  I  may  say  it 
is  far  from  being  a  fact  that  the  Council  were  in- 
fluenced by  any  attacks  made  upon  it  by  the  Press. 
If  anything  such  attacks  tended  to  encourage  the 
Council  to  persevere  in  its  inquiry.  It  was  the 
very  untruthful  statements  in  a  section  of  the 
Press  as  to  the  carr^dng  out  of  its  work  that 
showed  the  Council  was  doing  its  duty,  and  I 
don't  think  for  a  moment  that  the  Council  lost  its 
nerve.  I  may  say  that  the  Council  in  holding 
such  a  prolonged  inquiry  had  considerable  diffi- 
cult}^  One  member  of  the  Council  resides  far 
away  in  the  country  and  cannot  always  come  up 
to  town,  he  did  not  attend  the  first  inquiry.  Two 
members  declined  to  take  part  in  the  proceedings 
for  reasons  which  they  gave.  Secondly,  the  Coun- 
cil had  several  members  who  are  general  practi- 
tioners, and  having  to  devote  considerable  time  to 
the  work,  it  was  not  always  possible  to  form  a 
quorum,  but  they  persevered  and  went  through 
the  inquiry,  As  regards  the  alterations  to  the  Act, 
whatever  alterations  are  made  there  should  always 
be  a  mandatory  clause  in  the  Act.  It  may  be  that 
it  might  be  necessary  to  define  what  the  Coun- 
cil should  deal  with,  bat  this  is  an  example  of  how 
necessary  it  is  to  have  a  mandatory  clause  calling 
upon  the  iDersons  of  the  Council  to  discharge  their 
duties. 

207.  At  the  same  time  you  did  inquire  from  the 
Government  whether  you  should  continue  your 
inquiries? — I  cannot  charge  my  mind,  but  that 
would  all  be  in  correspondence.     It  is  likely  we 
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did  approach  the  Government.     I  think  we  did  do  d^-  c  f.  k. 
it  at  that  stage.  '^^"!!^^- 

208.  AVell,  now  in  the  course  of  his  report  the  ^"-  •'•  i-'"'^- 
Medical   Officer   of   Health,   nfter   stating   certain 
disadvanta.oes  under  which  the  prosecution,  that 

is  himself,  laboured,  blamed  the  Council  for  not 
notifying  the  Government  of  the  inquiries  it  was 
holding  or  when  they  were  to  be  held,  so  that  the 
Government  was  never  placed  in  a  position  to  pre- 
pare the  case  or  lead  evidence  that  it  desired  so  to 
do  ? — AVell.  the  history  of  the  case  is  that  certain 
complaints  were  made  to  the  Council.  They  were 
made  by  the  Colonial  Secretary,  or  in  other' words 
by  his  deputy.  I  am  at  a  loss  to  understand  how 
the  Council  can  fail  in  its  duties  in  such  cases  as 
they  never  institute  inquiries,  they  are  not  prose- 
cutors, and  they  only  institute  inquiries  on  the 
evidence  put  before  them. 

209.  Then  the  Medical  Officer  of  Health  proceeds, 
"  Apart,  however,  from  this  I  placed  my  office  and 
practically  the  service  of  the  Detective  Depart- 
ment at  the  serAdce  of  the  Council."  Were  the 
service  of  the  Detective  Department  placed  at  vour 
disposal  in  this  matter  ? — We  had  nothing  to  do 
with  the  Detective  Department,  other  than  to 
receive  evidence  put  before  us. 

210.  Then  he  goes  on  ''  I  went  to  great  trouble  to 
obtain  evidence  for  it  and  to  produce  witnesses, 
which  were  never  called,  and  as  I  shall  presently 

show  in  the  case  of .      I  obtained  witnesses 

f®r  the  Council  who  would  have  given  evidence 
which  would  have  entirely  demolished  his  de- 
fence ?" — I  have  no  recollection  of  this,  and  if  you 
turn  to  the  minutes  you  will  find  that  every  wit- 
ness that  came  before  us  was  called,  and  at  one 
stage  we  delayed  the  inquiry  to  search  for  a 
witness. 

211.  In  the  course  of  the  report  of  the  Assistant 
Law  Adviser  upon  the  proceedings  agjiinst  one  of 
these  doctors  whose  names  came  up  lor  erai^ure 
from  the  rolls  by  the  (Jovernor,  the  Assistant  Law 
Adviser  made  the  following  (observation  : — ''  The 
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m:  c.  F.  K.  inquiry  held  by  the  Council  was  of  a  quasi- judicial 
"^™^'  nature",  and  the  proceedings  up  to  a  certain  point 
/  Ang.  5,  i'.)08.  were  conducted  in  the  ordinary  manner  of  a  judicial 
tribunal.  Witnesses  were  examined  on  oath,  and 
cross-examined,  and  when  the  evidence  for  the 
prosecution  was  apparently  completed  the  wit- 
nesses for  the  defence  were  similarly  treated.  But 
subsequently  to  the  completion  of  the  oral  evidence 
on  both  sides,  and  after  the  counsel  for  the  accused 
had  addressed  the  Medical  Council,  certain  affi- 
davits were  submitted  to  the  latter,  which  tended 
to  show  that  the  evidence  of  the  accused  and  his 
principal  witness  was  false.  It  does  not  appear 
that  these  affidavits  were  ever  exhibited  to  any  of 
the  defending  party,  and  it  is  certain  that  neither 
Gamaldien,  the  witness  in  question,  nor  Dr. 
McMuUen  were  cross-examined  as  to  the  state- 
ments made  therein,  nevertheless,  it  appears  that 
upon  the  strength  of  these  affidavits  the  evidence 
of  the  defence  was  discredited  as  to  the  facts 
alleged  "  ? — Who  says  that  ? 

212.  The  Assistant  Law  Adviser  of  the  Crown  ? 
— Well,  he  must  be  misinformed. 

213.  You  say  he  is  misinformed  ? — Or  he  is 
building  up  a  whole  theory  on  his  own  imagina- 
tion. We  had  a  legal  adviser  who  told  us  "  You 
have  concluded  your  evidence  and  cannot  now 
introduce  new  matter.  It  is  quite  true  the 
affidavits  were  submitted  to  us.  but  we  decided 
to  make  no  use  of  them,  and  they  were  never  put 
in  as  evidence,  or  considered  as  evidence.  The 
affidavits  were  returned  to  the  place  they  came 
from  and  the  Council  summed  up  on  what  had 
been  presented  to  them.  The  matter  of  the 
affidavits  was  ignored  entirely,  and  the  Council 
had  nothing  to  do  with  them,  of  course  we  were 
acquainted  with  the  contents,  we  saw  the 
affidavits  when  the}^  were  under  consideration. 

214.  AYell,  I  wish  to  come  to  another  point  now. 
At  the  initiation  of  these  proceedings  in  two 
letters,  one  of  July  18th,  and  in  a  letter  of  August 
20th,  a  large  number  of  original  prescriptions  were 
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forwarded  to  vou  through  the  Secretary  bv  the  Dr.c.F.  k. 
Medical  Officer  of  Health  ?— Yes,  that  is  so.    '  ^''"^^• 

215.  Now,   I  want  your   opinion  as  to  the  pro-  ^^^e-  '>,  ^^os. 
priety  of  obtaining-  original  prescriptions  from  a 
chemist  ? — I    think   this,    that    the    original  pre- 
scription  belongs    to    the   patient,    thus  when   a 
medical  man,  I  am   speaking  now  of  the  ordinary 

run  of  work,  when  a  medical  man  prescribes  for 
his  patient  he  hands  him  a  prescription  and  tliat 
prescription  is  the  property  of  the  patient.  It 
does  not  belong  to  the  chemist  or  to  the  medical 
man.  The  medical  man  parts  with  the  prescrip- 
tion in  return  for  his  fees  and,  therefore,  I  look 
upon  the  prescription  as  the  private  property  of 
the  patient. 

216.  In  your  opinion  are  these  documents  con- 
fidential documents  as  between  the  patient  and 
his  medical  adviser.  The  contents  should  not  be 
disclosed  unless  with  the  consent  of  the  patient  ? — 
Unless  in  justice  to  the  Common  Law  of  the  coun- 
try, where  Justice  required  that  the  prescription 
should  be  divulged. 

217.  Was  any  information  brought  to  the  notice 
of  the  Council  as  to  how  these  prescriptions  had 
been  obtained,  in  other  words,  who  proved  the 
prescriptions  ? — It  came  out.  in  evidence,  how  they 
were  obtained  ;  they  were  obtained  by  an  official 
of  the  Public  Health  Department. 

218.  What  was  that  official's  name,  can  you  re- 
collect ?  Was  it  Bellewes  ? — I  think  it  is  in  the 
evidence  of.  the  proceedings.  It  was  one  of  the 
Inspectors  of  the  Public  Health  Department. 

219.  Dr.  Heivat.]  Have  not  the  Council  been 
placed  in  an  awkward  position  through  a  criminal 
charge  being  made  against  a  medical  man  w  ho  has 
been  brought  before  the  Medical  Council.  You 
know  what  I  mean,  it  might  cause  a  criminal 
charge  to  be  made  against  a  medical  man,  owing 
to  his  having  been  found  guilty,  by  tlie  Medical 
Council,  of  unprofessional  or  disgraceful  conduct  ? 
— I  cannot  recollect  any  such  case  at  present. 

220.  Does  the  Council  deliberate  in  the  case  of  a 
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Dr.  c.  F.  K.  charge  against  a  medical  man  as  to  whether  it  is 
Murray.     .^  charge  that  should  be  tried  before  a  professional 

Aug.  5,  1908.  body  or  before  a  Criminal  Court  ? — No,  we  don't 
deliberate  upon  that,  but  we  consider  whether  we 
should  proceed  or  not ;  there  are  many  cases  on 
record  where  we  have  not  proceeded. 

221.  But  do  you  know  of  any  case  where  the 
Council  has  refused  to  try  the  case  when  a  charge 
has  been  laid  ? — No,  not  where  the  charge  has 
been  duly  laid  in  the  wording  of  the  Act". 

222.  That  is  owing  to  the  wording  of  the  Act  ? — 
Yes. 

223.  And  do  you  consider  that  the  wording  of 
the  Act  should  be  altered  ? — Only  in  the  direction 
that  we  agreed  it  should  be  altered,  in  our  report 
of  1906,  only  in  that  respect,  as  far  as  my  personal 
opinion  goes. 

224.  Now  at  the  present  time  when  the  Council 
gives  a  verdict  after  going  into  the  evidence,  it  has 
come  to  vour  notice  where  the  Governor  in  Coun- 
cil  has  refused  to  confirm  that  verdict  ? — Oh,  yes. 

225.  Chairman.]  In  how  many  cases  ? — I  could 
get  you  that,  but  I  would  like  to  say  that  there  has 
been  only  one  case  where  the  Governor  has  agreed 
to  our  recommendation,  and  I  might  say  that  we 
have  really  very  small  powers,  that  is  the  Medical 
Council. 

226.  Dr.  Hewat.]  Do  you  consider  that  should 
be  altered  in  some  way  by  which  the  Council's 
verdict  should  be  carried  into  effect,  or  do  vou 
think  there  should  be  other  means  of  carrying  out 
that  verdict  ? — I  should  prefer  its  being  referred 
to  the  Supreme  Court.  It  would  relieve  every- 
body, the  Council  and  the  Government. 

227.  Don't  jou  think  a  judgment  of  the  Supreme 
Court  the  best  ? — Yes,  but  1  think  the  Medical 
Council  should  have  the  right  to  erase  under 
certain  conditions. 

228.  At  the  present  moment  the  verdict  being 
referred  to  the  Governor  in  Cquncil  might  be  open 
to  political  feeling  either  one  way  or  the  other  in 
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formino-  the  verdict  ? — I  hope  not,  but  it  is  quite  Dr.  c.  f,  k. 
possible  that  it-  might  be.  ^^"!!^y- 

229.  Now   in    striking   a   medical   man   off   tlie^^g.  5,  i908. 
register  has  the  Council  any  definite  power  to  say 

any  definite  time  that  the  man  should  be  struck 
off^for  ?— No. 

230.  Has  the  Council  power  to  strike  a  man  off 
for  any  definite  period  ? — No. 

231.  Have  any  cases  come  to  your  notice  as 
Chairman  of  the  Medical  Council  where  tlie 
Council  has  asked  the  Governor  to  restore  a  man's 
name  to  the  Eegister,  and  he  has  refused  ? — There 
is  one  case  that  I  recollect  where  the  Governor  did 
not  shorten  the  period.  The  Council  suggested  a 
certain  number  of  months,  but  the  Governor  did 
not  agree,  but  1  wish  to  point  out  tha^.  the  Council 
have  no  power  to  erase  any  man's  name  ;  we  have 
only  power  to  recommend. 

232.  Do  you  think  that  power  should  be  given  ? 
— Yes,  with  power  to  appeal. 

233.  Have  you  ever  made  a  recommendation  that 
a  man  should  be  restored  to  the  Register  after  he 
has  been  struck  off  ? — We  have  never  recom- 
mended that  ;  when  we  have  recommended  a  man's 
name  being  erased  from  the  Register  we  have 
expressed,  in  a  covering  letter,  our  willingness, 
under  certain  conditions,  to  restore  his  name. 
That  we  have  done  ;  I  may  say  we  were  recom- 
mended to  that  course  by  a  former  Agent- Genei-al, 
Sir  James  Rose  Innes  ;  he  said  we  should  not  mix 
the  two  things. 

234.  In  these  opium  cases  that  led  to  this  Select 
Committee,  did  any  of  the  defendants,  acting  under 
legal  advice,  set  "up  the  defence  that  the  charge 
was  a  criminal  one,  and  not  a  professional  one  ? — 
Of  course  we  don't  take  the  case  on  criminal 
grounds,  we  take  them  purely  on  professional 
grounds,  and  we  take  care  to  state  our  professional 
grounds  in  our  covering  letter  to  the  Governor. 

235.  J^ut  as  a  matter  of  fact  one  of  the  legal 
advisers  to  the  accused  stated  that  those  medical 
men  charged  had  been  guilty  of  contravening  Act 
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^Murra'  ^*  so-and-so,  which  was  the  Customs  Act,  and  were 
E^.  ^—^^'  not  guilty  of  professional  misconduct  ? — Oh,  yes  ; 
i.«g.  5,  1908.  j^g  may  have  done  so. 

236.  And  did  the  Council  deliberate  whether  it 
was  a  ]3rofessional  or  criminal  charge  ? — ■'No,  we 
dealt  with  it  purely  as  a  professional  charge. 

237.  Did  the  Attorney-General  lay  the  charge  in 
these  opium  cases'? — A  letter  of  complaint  was 
sent  from  the  Colonial  Secretary's  office,  really 
from  the  Medical  Officer  of  Health ;  the  charges  in 
the  case  were  formulated  by  our  legal  adviser  who 
put  them  in  legal  phraseology  ;  that  was  all. 

238.  But  did  not  vou  think  it  would  have  been 
a  very  serious  thing  if  the  Attorney- General  had 
made  a  criminal  charge  against  the  person  found 
guilty  of  unprofessional  conduct.  Do  not  you 
think  it  would  have  put  these  medical  men  in  a 
very  awkward  position  ? — But  the  Council  would 
have  had  no  cognizance  ;  they  would  have  been  in 
the  same  position  as  others.  If  we  had  tried  the 
men  before  proceedings  were  taken  it  would  have 
been  different,  but  we  have  never  done  that. 

239.  But  here  is  a  case  where  it  was  done  ? — Only 
in  a  professional  sense. 

240.  Do  not  you  think  if  a  criminal  case  was 
pending  it  would  prejudice  the  accused  ? — 

241.  Chairman.]  I  just  want  to  ask  a  couple  of 
questions.  What  do  you  suggest,  if  you  have  any 
suggestion,  to  mitigate  the  inconvenience  to  a 
medical  practitioner  who  lives  say  in  the  Native 
Territories  and  is  called  upon  to  answer  some  com- 
plaint ?— I  should  think  he  might  deal  with  that 
by  affidavit  or  correspondence. 

242.  You  would  be  prepared  to  accept  that? — 
Yes,  the  Council  are  not  unreasonable.  We  have 
dealt  with  matters  on  those  lines. 

243.  I  want  to  refer  you  to  a  letter  of  the 
Medical  Officer  of  Health  on  the  inquiry  into  the 
case  of  Dr.  McMullen  in  which  he  mentions  the 
matter  of  the  affidavits.  You  had  these  affidavits 
before  you  before  the  case  closed  ? — No,  we  had 
the  affidavits  after   the  case   was   closed   for  ;he 
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prosecution.     On  the  preceding  day  we  intimated  ^Jj^jiJ-  ^■ 
that  our  case  was  closed,  and  our  legal  adviser  told       ^^—^' 
us  that  as  we  had  closed  our  case  we  could  not  ^"s- "'  ^^^^• 
make  use  of  anything  else,  and  Council  proceeded 
with  their  addresses.     The  inquiry  was  still  going 
on,  but  we  only  had  to  hear  the  address  of  Council. 

244.  I  see  these  affidavits  were  all  taken  before 
Dr.  Gregory,  as  J  .P.  for  the  Colony  ? — Yes. 

245.  Dr.  Heivat.]  Are  you  quite  satisfied  as  to 
the  wording  of  the  Act,  dealing  with  the  judicial 
functions  of  the  Council? — The  amendments  we 
suooest  are  contained  in  the  Council's  Keport  of 
1906. 


Friday^  7th  August^  1908. 


PRESENT : 
Mr.  Upington  (Chairman). 
Dr.  Beck.  I  Mr.  Macintosh. 


Mr.  William  James  Strange,  examined. 

246.  Chairman.]    You  are  a  chemist  carrying  on    ^l^^^l' 
business  here  ? — At  the  present  time  in  Overbeek        — 
Square.  ^"^-  ^'  ''''■ 

24/ .  How  long  have  you  been  there  ? — Six  years. 

248.  AVere  you  during  the  year  1907  called  upon 
by  an  officer  from  the  Public  Health  Department  ? 
— I  was. 

249.  Now  just  tell  us  w^hat  occurred. will  you? — 
It  was  with  regard  to  the  bye  laws.  [  think  it 
was  regarding  the  sale  of  opium,  and  there  was 
some  misunderstanding  amongst  the  chemists  as 
to  the  keeping  of  the  books  for  recording  the  sale 
of  opium  and  for  entering  prescriptions  when 
given  l)y  medical  men.  I  had  occasion  to  dispense 
some  prescriptions  for  opium,  and  on  going  to  tlie 
wholesale  house  for  31bs.  of  opium  they  told  me  it 
was  rather  a  large  quantity.  I  informed  the 
wholesale  dealers  that  i  had  a  medical  prescription 
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stran  /'    ^^^'  ^^'  ^^^^^  ^  ^'^"^^  ^^^^  ^  couM  iiavG  tho  quantity  and 
range,     ^^lej  woulcl  soG  about  it.     About  three  ctays  after  I 
Aug.  7,  1908.  ]^g^(j  a,  visit  from  an  ofiicial  from  the  Public  Health 
Department  who  wished  to  see  the  prescriptions. 

250.  Who  was  that '? — I  don't  know.  I  had  no 
book  in  connection  with  the  sale  of  the  opium, 
because  I  treated  it  as  a  doctor's  prescription  and 
put  it  through  the  books  in  the  ordinary  way.  I 
was  informed  by  the  official  that  there  was  a 
penalty  of  £500  for  contravention  of  the  law. 
Upon  this  I  saw  Dr.  Gregory  in  regard  to  the 
matter,  as  I  deemed  it  serious,  and  he  said  it 
would  be  desirable  for  him  to  see  the  prescription 
to  see  if  the  statements  made  were  correct.  I  said 
"  if  it  is  a  matter  of  law,  1  had  better  let  you  see 
them,"  and  he  said  he  wanted  them  before  4 
o'clock.  I  think,  and  so  I  made  an  effort  and  let 
him  have  them.  He  had  them  placed  in  his  own 
hands. 

251.  You  are  aware  of  the  law  reoarding-  dis- 
pensing  by  cheniists  in  the  case  of  poisons  ? — Yes. 

252.  You  know  that  where  a  poison  is  dispensed 
without  a  medical  prescription,  it  has  to  be 
entered  in  the  "  poisons  book,"  and  where  it  is 
dispensed  upon  a  medical  prescription  it  must 
be  entered  in  another  book  called  the  -  Pre- 
scription Book."  Is  that  the  book  generally 
kept  by  chemists  in  Cape  Town  ? — Yes, 
both  books,  the  poison  book  and  the  prescription 
book ;  these  prescriptions  were  not  entered  in  the 
poison  book  because  they  had  been  presented  by  a 
medical  man,  and  so  were  entered  in  the  prescrip- 
tion book. 

258.  And  under  the  recent  Act  passed  in  1906, 
the  "  Customs  Act,"  you  have  to  keep  a  book 
relative  to  the  sale  of  opium  ? — There  was  some 
form  relative  to  it.  I  spoke  to  the  Medical  Officer 
of  Health  about  it,  and  he  said  it  was  not  yet 
printed. 

254.  I  don't  quite  understand  what  you  say 
about  this  £500  fine,  how  did   that   come   to   be 
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mentioned? — I  think  it  was   first   mentioned  by    Mr. w..i. 
the  officer  who  came  up  to  see  the  book.  ^"^' 

255.  Was  that   Mr.  Bellew  ?— I  dont  know  his  A"g.  7,  i908. 
name. 

256.  Did  that  officer  ask  you  for  the  original 
prescription? — It  was  my  assistant. saw  him  the 
first  time,  and  I  fathered  from  my  assistant  that 
the  officer  wanted  to  see  the  opium  prescriptions. 

257.  Who  is  voar  assistant? — Mv  assistant  is  at 
present  in  the  Transvaal,  in  Johannesburo-. 

258.  But  when  vou  saw  the  official  afterwards 
was  anything  said  about  these  opium  prescrip- 
tions ?— I  had  only  seen  the  Medical  Officer  of 
Health  and  his  assistant  at  the  time  ;  I  think  it 
was  his  chief  clerk.  V 

259.  But  at  the  time  you  were  speaking  of,  about 
the  £500  fine,  was  anything  said  then  about  pre- 
scriptions ?— The  officer  had  to  get  the  prescrip- 
tions or  see  them  at  my  counter. 

260.  Did  you  see  him  personally  ? — No  ;  I  did 
not  see  him  personally. 

261.  When  you  went  to  see  the  Medical  Officer 
of  Health,  what  actualh^  took  place?  At  the  time 
you  went  down  there,  of  course  the  officer  of  the 
Public  Health  Department  had  been  to  your  shop 
to  obtain  the  original  prescriptions.  Now  this  is  a 
very  impoi'tant  thing,  and  I  Avant  you.  as  far  as 
possible,  to  tell  the  Committee  what  took  place  ? — 
When  I  Avent  into  his  office  the  chief  clerk  was 
there,  and  after  speaking  to  him  he  said  I  had 
better  see  the  Medical  Officer  of  Health,  and  Dr. 
Gregory  came  out,  and  I  said  I  had  the  prescrip- 
tions, but  I  could  not  get  the  prescriptions  to  tally 
with  the  opium. 

262.  Had  you  gone  with  the  prescriptions  in 
your  pocket?— No.  Dr.  Gregory  said,  'You  had 
better  get  those  prescriptions." 

263.  Is  it  not  generally  understood  in  this  City 
that  prescriptions  are  the  property  of  the  patients, 
and  you  have  no  right  to  hand  them  over  to 
anybody  ? — Yes,  decidedly  it  is. 

264.  Well,  what   made  you  hand  them  ovei-  ?  — 
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Mr. W.J.    AVell,  my   attention   was   drawn   to   the  Act,   the 
btr^ge.     gpp^^j.^]  leoislation  with  regard  to  opium. 
Aug.  7,  1908.     265.  Who  drew  your  attention   to   it '?— In   the 
iii-st  place  m>'  assistant's  attention  was  called  to  it 
and  then  mine. 

26(j.  By  whom  ? — By  my  assistant.  My  attention 
was  also  called  to  it  by  the  Medical  Officer  of 
Health  when  I  went  to  interview  him. 

.267.  That  you  were  rendering  yourself  liable  to 
a  line  ? — Yes,  by  not  rendering  these  prescriptions. 

.268.  Do  you  wish  to  add  anything  to  your 
evidence  ? — I  had  a  prescription  subsequent  ta 
that  about  five  or  six  days  after,  and  I  rang  the 
Medical  Officer  of  Health  up  as  to  what  to  do  with 
the  prescription.  I  said  it  was  a  prescription 
given  by  a  medical  man,  and  he  said  I  would 
dispense  it  at  my  own  risk,  i  took  down  in 
writing  the  remark  that  passed  in  connection  with 
the  matter. 

269.  Dr.  Beck.]  Were  you  shown  the  Clause  of 
the  Customs  Act  when  the  official  called  ? — I  did 
not  see  it  mvself. 

270.  Have  you  seen  it  up  to  this  day  ? — I  have 
seen  it  som6  time  now. 

271.  But  when  your  assistant  called  your 
attention  to  the  fact  that  the  official  said  vou 
were  liable  to  a  fine  of  £500,  at  that  time  you  were 
not  acquainted  with  the  Customs  law  and  took  it 
it  was  so  ? — I  was  casually  aware  of  it.  I  knew  of 
the  £500  fine. 

272.  And  because  of  that  you  surrendered  your 
prescription  to  the  Medical  Officer  of  Health  ? — 
Yes. 

273.  3Ir.  Macintosh.]  Do  you  import  opium  ? — 
No,  I  do  not. 

Mr.  Mortimer  Augustus  Leggatt  Tothill^  examined. 

Mr.M.  A.L.      274.  Chairman.']    You   are,   I   think,  a  chemist, 

Tothiii.     e.^j.ryi2ig  Qii  business  in  Buitengracht  Street  ? — Yes. 

Aug.  7,  1908.     275.  You  don't  yourself  import  opium  ? — I  did 

some  years  ago,  but  not  now-^not  within  the  last 

year  or  so. 
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276.  I    suppose,  in   common   with   many   other  Mr.  m.  a.l. 
chemists,  you  obtain  your  supplies  from  one  of       ^_ 
tiie  big  wholesale  houses  ? — No  ;  I  prefer  to  import  ^"s-  7,  isos. 
for  various  reasons.     I  get  an  article  I  require,  and 

the  people  who  supply  me  1  have  bought  from  for 
the  last  20  years.  The  different  articles  1  obtain 
from  the  firms  in  town  I  get  by  mutual  arrange- 
ment. I  take  articles  from  them,  and  they  obtain 
articles  from  me. 

277.  Now.  it  appears  that  during  the  course  of 
the  year  1907  you  have  dispensed  upon  medical 
prescription  a  certain  quantity  of  opium,  and  it 
appears  that  these  original  prescriptions  eventually 
came  into  the  hands  of  the  Medical  Officer  of 
Health,  now  I  want  you  to  tell  the  Committee  how 
that  occurred  ? — Weil,  some  representative  called, 
and  he  said  "  You  have  been  dispensing  opium," 
or  words  to  that  effect. 

278.  Dr.  Beck.^  How  did  he  come  to  know  you 
had  been  dispensing  opium  ? — Well  he  said  "  let 
me  have  a  look  at  your  poison  book,"  that  was  the 
start.  I  said  "  I  have  dispensed  several  prescrip- 
tions for  ojDium."  He  said  "  Will  you  allow  me  to 
take  them,  I  come  from  the  Medical  Officer  of 
Health."  I  said  "  No.  decidedly  not,  it  will  be 
breaking  faith  with  the  medical  profession,  it  is 
not  in  my  province  to  give  you  those  prescriptions. 
He  went  away  then  and  came  back  in  the  after- 
noon, my  representative  said  he  had  come  again 
and  I  told  him  exactly  the  same  as  before.  He 
again  returned  in  a  few  days  and  said  "  We  want 
those  prescriptions  and  it  is  necessary  for  3^ou  to 
give  us  the  prescriptions,  and  we  will  return  them 
shortly,"  but  up  to  now  I  have  never  seen  them. 

279."  You  handed  them  over  ? — Yes. 

280.  Did  it  not  occur  to  you  that  yoa  were 
taking  a  serious  risk? — Yes,  it  did.  T  said  so  to 
the  official  on  the  first  occasion. 

281.  So  on  three  separate  occasions  a  man  repre- 
senting himself  as  a  representative  from  the  Pul)lic 
Health  Department  came  to  your  shop  for  the 
purpose  of  obtaining  these  x^rescriptions  ? — Yes. 
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Mr.  M.  A.L.      282.  Had  yoii  kept  your  poison  book  ? — Yes,  but 
Tothiii.     ^yjj(3j^  .^  poison  is  an  inoredient  in  a  prescription 
Aug.  7,  iDos.  YQj^  never  use  the  poison  book  for  it,  but  enter  it 
in  the  prescription  book. 

283.  But  in  the  event  of  considerable  quantities 
of  poison  beinf^'  used  in  a  prescription  or  prepara- 
tion of  any  kind,  don't  you  enter  that? — No,  I 
enter  it  in  the  prescription  book. 

284.  Was  vour  attention  drawn  to  the  resula- 
tions  framed  \yy  the  Government  under  the  Customs 
Act  ? — No,  I  had  no  idea  of  them. 

285.  Was  a  copy  of  those  regulations  furnished 
to  you  ? — Not  to  my  knowledge,  they  were  never 
placed  in  my  possession. 

286.  And  in  dispensing  those  prescriptions  it 
did  not  occur  to  you  that  there  was  any  thing- 
wrong  about  it  y — No,  absolutely  nothing.  I  never 
thought  of  it. 

267.  Is  it  the  practice  in  Cape  Town  for  the 
chemists  to  retain  the  prescriptions  and  not  return 
it  to  the  patient  ? — Well  no.  but  in  many  cases  it 
is  absolutely  necessary  to  do  so  for  the  sake  of  the 
patient.  No  party  is  entitled  to  obtain  the  pre- 
scription, but  for  the  protection  of  the  patient, 
when  a  patient  says,  "  this  prescription  has  done 
me  a  world  of  good,"  or  something  of  that  kind, 
I  might  do  so  for  the  patient's  sake,  but  if  it  is  an 
educated  person,  we  ask  "  would  you  like  the  pre- 
scription back/'  and  if  they  wish  to  have  it  we 
take  a  copy  and  hand  the  prescription  back. 

288.  Dr.  Beck.]  But  these  particular  prescrip- 
tions that  got  into  the  hands  of  the  Medical  Officer 
of  Health  had  not  been  handed  to  the  patient  ? — 
No,  only  some. 

289.  But  these  particular  prescriptions  were  the 
original  prescriptions,  not  copies,  were  they  not  ? — 
No,  there  must  have  been  three  or  four  originals 
and  three  or  four  copies,  the  patients  have  taken 
the  originals  in  the  other  cases. 

290.  Chainnan.']  Those  prescriptions  have  not  to 
this  day  been  returned  to  you  ?— No,  and  I  feel 
annoyed  about  it. 
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Tuesday,  llih  August,  1908, 


PRESENT : 
Mr.  l^nXGTON  (Chfiirman). 


Dr.  Beck. 


Mr.  Cronwright 
Schreinor. 


Dr.    William  Darltii -Hartley,  M.D.,  M.R.C.P.L., 

examined. 

291.  i  ']tair)nanP\  You  are  a  Medical  Practitioner  ?      Dr.  w. 

Yf^Q  Darley- 

J^^-  Hartley. 

292.  Yon  are.  I  think,  a  member  of  the  Colonial        - 
Medical  Council  ?— Yes.  -^"^- "  '•"'• 

293.  And  vou  are  editor  of  the  South  African 
Medical  Record  ? — Yes. 

294.  You  are  nlso  a  member  of  the  British 
Medical  Association  ? — Yes. 

295.  You  are  acquainted  Avitli  the  views  set  forth 
in  the  memorandum  of  December,  1907,  issued  by 
the  Cape  Colony  Western  Branch  of  the  British 
Medical  Association  V — Yes.  I  oriLiinallv  drafted 
it. 

296.  Then  I  need  scarcely  ask  you  whether  vou 
agree  with  the  views  set  forth  therein  ? — Yes,  I  do 
on  the  whole,  perhaps  with  one  or  two  points  on 
which  my  views  are  slightly  modified,  but  nothing 
of  importance. 

297.  There  are  one  or  two  special  points  on  which 
I  should  like  your  views.  First  of  all  do  you 
consider  that  the  Colonial  Medical  Council,  as  at 
present  constituted,  is  tlie  best  body  to  deal  with 
the  disciplinary  functions,  or  do  you  think  the 
elective  element  might  be  increased  with  advan- 
tage ? — I  am  certiiinly  of  opinion  tliat  the  elective 
eh'ment  should  be  increased. 

298.  Do  you  consider  that  would  have  the  effect 
of  increasing  the  confidence,  both  of  the  profes- 
sion and  of  the  pu])lic,  in  th(^  Council  in  its  judi- 
cial functions? — It  would  cei'tainly  increase  the 
conlidence  of  the  profession,  i  cannot  speak  for 
the  public. 

[A.  li!— IW.J    (,'oloniiil  Medii'iil  Council.  I 


Auir. 
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Dr.  w.  299.  As    Editor  of   the   South   African    jSIcdical 

Hartley.  Ttocovd,  (lo  YOU  roccive  communications  from  the 
professi(m  on  subjects,  such  as  the  present  ? — An 
'"'"enormous  number,  not  only  by  hotter,  but  from 
many  medical  men,  who  pass  through  Cape  Town 
and  who  call  upon  me.  I  have  hundreds  of  com- 
munications in  the  course  of  the  year. 

000.  May  I  ask  you  is  it  the  opinion  of  the  i^ro- 
fession  that  the  Act  requires  amendment  in  the 
direction  indicated  ])v  the  circular? — Yes,  very 
strongly. 

001.  Are  you  of  opinion  that  the  inquiries  into 
charges  of  unprofessional  conduct,  should  be 
invariably  conducted  in  public  ? — Yes,  I  am 
opposed  to  any  private  inquiry  in  any  charges 
])rought  against  a  man,  I  don't  care  whether  a  lay- 
man or  a  medical  man,  whether  before  Court  of 
Law  or  this  Council,  and  I  should  much  prefer  the 
proceedings  to  l)e  public.  If  thej^  are  private  you 
only  liave,  as  happened  some  time  ago,  some 
inventive  newspaper  manufacturing  something, 
some  apocryphal  account  of  what  happened.  The 
public  also  imagines  all  sorts  of  things.  I  think 
it  is  a  good  rule  to  follow  the  legal  rule  and  have 
every  charge  investigated  in  public. 

oO^.  AVould  you  have  this  even  in  the  case  of  a 
medical  charge,  if  the  professional  man  concerned 
asked  that  the  inquiry  should  be  private  ? — Yes,  I 
should,  because  what  might  be  a  minor  charge 
would  in  nine  cases  out  of  ten  be  exasfgerated  into 
a  grave  one  if  it  was  heard  in  private,  and  the  fact 
of  the  professional  jjian  asking  for  it  would  be  to 
his  disadvantage  by  giving  the  impression  that  he 
had  sometliing  to  conceal. 

oOo.  Do  you  consider  that  it  is  possible  to  in  any 
way  mitigate  the  inconvenience  and  expense  en- 
tailed upon  Medical  Practitioners  living  at  a  con- 
siderable distance  from  Cape  Town,  whose  conduct 
forms  the  subject  of  an  inquiry.  Can  you  offer 
anv  practical  suggestion  ?  —  Well,  I  have  one 
which  has  been  very  strongly  impressed  upon 
upon  me  by  practical  observation,  because  I  have 


Aug.  11,  1908, 
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felt  that  in  the  case  of  an  mqniry,  at  a  distance,  i^^-  w. 
if  a  single  member  of  the  Council,  for  instance,  or  Hartfey. 
anyone  else,  could  act  as  Commissioner  and  take 
evidence  on  the  spot  it  would  be  a  good  thing.  I 
have  seen  many  cases  in  point  where  the  whole 
thing  would  be  cleared  up.  AVe  had  a  complaint 
some  time  ago  of  such  a  nature,  and  a  number  of 
facts  had  to  be  investigated  from  a  large  number 
of  witnesses,  and  we  asked  if  it  was  not  possible 
for  us  to  arrange  for  the  Eesident  Magistrate  to 
take  the  evidence,  and  our  legal  adviser  told  us 
that  we  could  not.  It  would  have  simplitied 
matters  very  much,  but  we  were  told  it  was  im- 
possible even  for  a  member  of  the  Council  to 
travel  to  take  the  evidence.  Well,  I  think  it 
woukl  be  well  to  have  some  powers  to  appoint  a 
Commission. 

304.  AVould  it  not  be  sufficient  if  the  person 
whose  conduct  was  under  inquiry  was  permitted 
to  place  his  case  before  the  Council  on  affidavit  ? — 
So  he  does  in  the  majority  of  cases,  the  men  don't 
appear  personally.  Unless  they  think  their  case 
likelv  to  suffer  bv  their  affidavits,  thev  send 
affidavits. 

305.  In  your  opinion  should  the  Medical  Council 
have  any  discretion  as  to  holding  an  inquiry 
formallv  into  anv  allegation  made  against  a  medi- 
cal  practitioner  V — If  that  was  fenced  round  by 
some  very  distinct  machinery,  for  a  preliminary 
inquiry  apart  from  the  whole  Council,  I  would 
say  yes,  but  if  it  is  necessary  that  the  whole 
Council,  as  apparently  it  is,  should  have  that  dis- 
cretionary power  I  would  say  no.  I  am  in  favour 
of  some  sort  of  a  grand  jury,  to  use  a  colloquial 
phrase,  but  I  hold  that  grand  jury  should  not  be, 
any  more  than  in  law,  the  same  people  who  are 
going  to  try  the  case,  if  it  conies  to  trial.  The 
British  Medical  Council  delegates  a  small  Penal 
Committee  to  exercise  that  function,  but  the  JiJritish 
Medical  Council  is  a  large  ])ody  and  this  committee 
is  a  small  one.  iiccently  the  Ih-itish  ^Medical 
Council   has   reduced  that  number   because  they 
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Dr  w.  felt  that  as  small  a  portion  of  the  Council  as 
Haltiey.  possiblo  sliould  know  anytliinii-  about  the  case 
beforehand.  1  think  a  practical  suggestion  would 
be  this.  I  have  ij^raduallv  matured  mv  views,  and 
I  see  no  way  to  secure  a  preliminary  inquiry  as  to 
whether  a  case  should  go  to  trial  without  doing 
injustice  one  way  or  the  other,  but  it  is  for 
the  Council  to  formulate  a  fair  list  of  rules, 
I  don't  say  as  detailed  as  Acts  of  Parliament, 
embodying  all  conceivable  breaches  of  professional 
conduct,  that  these  rules  should  be,  if  you  like, 
contirmed  by  the  Governor,  that  they  should  be 
then  on  much  the  same  footing  as  municipal  bye- 
laws  and  whenever  a  man  is  charged  with  any 
offence,  that  he  should  be  charged  with  a  breach 
of  one  of  these  rules.  Then  all  that  the  grand 
jury,  whoever  they  w^ere,  w^ould  have  to  say  would 
be  as  to  whether  such  a  charge  laid  against  this 
man  was  a  breach  of  that  rule,  secondly  was  there 
prbna  facie  evidence,  if  they  answered  in  the  affir- 
mative, that  he  committed  it.  Then  it  could  pro- 
ceed. The  matter  would  be  simple,  and  I  think  a 
small  committee,  consisting  of  the  president,  the 
legal  adviser  and  the  secretary,  should  decide  in 
private  whether  the  case  should  go  to  trial.  I  put 
the  secretary's  name  because  he  is  conversant  with 
the  precedents  and  is  a  layman.  Then  that  com- 
mittee could  be  held  in  private,  but  I  do  hold  that 
it  is  essential  that  fixed  rules  should  be  made  before 
this  procedure  is  adopted.  What  the  Medical 
Council  do  at  present  is  most  irreconcilable.  John 
Jones  is  brought  to  them  and  they  have  to  do  two 
things,  decide  whether  the  conduct  is  a  crime 
and  then  whether  John  Jones  has  committed 
it,  and  then  give  a  verdict.  I  say  this  is  most 
dangerous,  and  I  see  no  reason  why  a  fixed  set  of 
rules  should  not  be  provided.  We  have  had  50 
years'  experience  of  the  British  Medical  Council 
and  16  years'  in  our  own.  and  we  should  be  able  to 
put  down  every  conceivable  offence.  If  any 
offence  was  committed  that  was  not  in  the  rules  the 
same  thing  would  have  to  happen  as,  under  the 
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ordinary  law.  in  the  Orange  Elver  Colony  some      ^tr.  w. 
time  ago,  the  man  would   have   to   go   free  ;   you     Hartley. 
would  have  to  make  another  rule. 

806.  With  reference  to  the  position  of  the  Medi- 
cal Officer  of  Health  as  a  member  of  the  Council. 
In  the  first  place  do  you  consider  the  Medical 
Officer  of  Health  should  be  an  ex-officio  member 
of  the  Council  ? — T  do  not.  I  think  it  is  working 
infinite  harm  to  the  Council.  I  say  this,  that 
personally  I  feel  that  the  Medical  Officer  of  Health 
for  the  Colony  is  in  a  dual  position,  which  he  was 
not  in  when  first  appointed  in  1899.  In  1899  he 
w^as  simply  in  the  capacity  of  Medical  Officer  of 
Health,  now  he  is  administrative  head  of  the 
Department  that  controls  the  Council. 

307.  Have  you  considered  also  that  under  the 
existing  Act  he  is  also  the  prosecutor  in  these 
cases  ? — Yes.  in  the  late  opium  cases  he  was 
practically  the  prosecutor,  and  I  think  it  is  an  im- 
possible position  in  which  to  })ut  any  man.  He 
first  of  all  laid  the  information  and  then  after- 
wards had  to  say  whether  the  sentence  on  the  men 
Avas  to  be  carried  out. 

808.  With  reference  to  the  actual  opium  cases 
themselves,  certain  original  prescriptions  were 
forwarded  to  the  Medical  Council  by  the  Colonial 
Secretary's  Department  for  the  consideration  of 
the  Council.  What  is  your  professional  view  with 
regard  to  a  prescription  when  given  to  a  patient  ; 
is  it  in  your  idea  a  confidential  document  ? — It  is 
a])solutely  a  confidential  document,  not  confidential 
as  far  as  the  patient  is  concerned,  I  believe  legally 
it  is  the  patient's,  but  it  is  absolutely  a  conlldential 
document  as  far  as  the  chemist  is  concerned. 

.■)09.  Do  you  consider  that  it  is  desirable  that 
some  provision  should  l3e  made,  in  the  case  of  a 
ci'iminal  offence  such  as  a  poisoning  case  or  mal- 
practice on  the  part  of  a  medical  man,  for  the 
prcMluction  of  prescription  ? — Only  I  think  ])y  order 
of  a  competent  court,  certainly  not  otherwise. 
I  would  p<nnt  out  in  connection  with  this  a 
hypothetical   case  that  might  happen.     I  think  it 
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Dr.  w.     Avonld  be  a  terrible  danger  if  chemists  made  pre- 
Ha'rtky"     scriptions  public :   take  a  lar.oe  number  of  prescrip- 
tions they  tell  their  own  tale  to  a  medical  man. 
^"'^^''^■""- Prescriptions     for    alcoholic    trouble    and    other 
complaints  are  recognized  at  once.     They  would 
tell  the  medical  man  or  chemist  at  once  what  they 

were  for. 

310.  Mr.  CronivrigJd  Schreiner.']  The  procedure 
of  the  Incorporated  Law  Society  is  not  the  same 
as  that  of  the  Medical  Council.  The  Incorporated 
Law  Society  lirst  receives  the  complaint  and  then, 
if  there  are  sufficient  .(^rounds,  that  man  is  tried 
by  the  courts  of  law,  is  not  that  a  better  procedure 
tiiat  that  of  the  Medical  Council  ?— I  think  not  ; 
there  is  a  wide  difference  between  advocates  and 
attorneys  and  medical  men.  Tire  former  are  tried 
in  the 'Supreme  Court  by  their  own  technical 
experts.  Another  important  point  is  that,  I  have 
always  been  informed  that  why  courts  of  law  both 
in  Ent>land  and  here  are  judges  for  the  removal  of 
advocates  or  solicitors,  is  that  they  are  technically 
officers  of  the  Court  and  an  advocate  or  a  solicitor 
is  something  more  than  a  professional  man.  He  is 
absolutely  an  officer  of  the  Court.  He  is  an 
unpaid  officer,  and  therefore  it  is  analogous  to  an 
employer  having  the  right  to  discharge  the 
servants.  It  is  very  right  that  charges  against 
medical  men  should  be  investigated  by  a  body  of 
experts  such  as  the  Council  is. 

oil.  Take  advertising,  where  does  the  technical 
knowledge  of  the  ^ledical  Council  come  in  there  ? 
AVhere  advertising  is  done  it  is  not  a  technical 
medical  point.  You  may  call  it  a  breach  of 
etiquette  and  may  point  out  that  in  a  judicial 
court  you  can  call  evidence  and  have  a  perfectly 
impartial  and  dispassionate  court,  but  when  an 
accused  is  tried  before  the  medicos  their  leanings 
must  be  one  Avay.  The  accused  is  tried  bv  six  or 
eight  men  with  a  very  strong  bias  in  their  own 
favour  ? — But  there  are  technical  points  even  in 
advertising. 
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312.  I  won't  take  the  technical  points,  but  very  Dr  w. 
often  there  is  nothing  technical  in  advertising.     I  HarUey. 
put  you  a  case  which  occurred  : — A   dentist  was  — 
going  to  Beaufort  West  and  he  advertised  it ;  there  "^'    '  "    ' 
was  no  dentist  there,  and  outside  the  advertise- 
ment no  one  of  the  people  would   have   known 

that  the  man  was  coming ;  now  that  man  was 
brought  before  the  Medical  Council  and  found 
guilty  of  unprofessional  conduct.  This  may  be 
right  from  the  point  of  vicAV  of  the  Medical  Council, 
but  it  is  wrong  from  the  point  of  view  of  the 
public  of  Beaufort  West  ? — That  point  was  not 
settled  by  the  Council  from  a  judicial  point  of 
view,  it  was  settled  by  the  Council  sitting  as  a 
legislative  bod  v. 

313.  I  am  not  talking  of  that,  I  am  talking  of 
the  Medical  Council  sitting  in  any  capacity, 
because  if  it  mattered  to  them  only  it  would  not 
concern  others,  but  the  public  are  often  affected 
injuriously.  Now  that  case  I  put  to  you 
would  have  been  better  taken  by  an  outside 
jury  with  no  bias  than  by  the  ^ledical  Council  ? 
— You  are  talking  about  a  matter  that  has  been 
decided  by  the  Medical  Council.  We  have  passed 
resolutions  against  advertisina.  riahtiv  or  wrongiv, 
and  once  the  regulation  is  passed  the  Council  have 
to  administer  it. 

314.  Yes,  I  grant  that.  Now  I  put  it  to  you 
that  in  trving  a  man  it  is  essential  that  the  l)odv 
trying  him  should  have  a  knowledge  of  legal  proce- 
dure and  the  worth  of  evidence.  Now  we  have  it 
in  these  papers  that  in  these  opium  cases  one  man 
was  damned  partly  on  evidence  which  was  put  in 
subsequently  and  which  he  never  had  a  chance  of 
examining  or  replying  to  ? — Oh.  no.  1  deny  that. 

315.  But  it  is  on  record  by  the  legal  adviser  of 
the  Colonial  Secretary  ? — Oh. 

3l<5.  ('h(u'n)i(nL]  I  will  read  it  to  you.  "  The 
proceedings  u})  to  a  certain  point  were  coiulucted 
in  the  ordinary  manner  of  a  judicial  ti'ibnnal. 
Witnesses    were    examined    on    oatii    and    (;roKs- 
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'>r- w.  examined.  Miid  wlien  tlio  evidence  for  the  proseeu- 
H^rUey.  tion  Wcis  appMi'ently  completed  the  witnesses  for  the 
detence  Avere  similarly  treated.  Eut  subsequently 
^  "^'  '  ■  '  ■  to  the  completion  of  the  oral  evidence  on  both 
sides,  and  after  Council  for  the  accused  had 
addressed  the  Medical  Council,  certain  affidavits 
were  submitted  to  the  latter  to  show  that  the 
evidence  of  the  accused  and  his  princii^al  w  itness 
Avas  false.  It  does  not  appear  that  these  affidavits 
were  ever  exhibited  to  any  of  the  defending  party, 
and  it  is  certain  that  neither  Gamaldien.  the  wit- 
ness in  question,  nor  Dr.  McMullen,  were  cross- 
examined  as  to  the  statements  therein,  nevertheless 
it  appears  that  upon  the  strength  of  these  affidavits 
the  evidence  for  the  defence  Avas  discredited  as  to 
the  facts  alleged  y" — Is  that  the  report  ? 

817.  3Ir.  Croturriyld  Schreiner.'\  I  put  it  to  you, 
that  Avas  a  A^ery  bad  thing  to  happen,  it  shows 
that  the  Council  ipso  facto  is  not  a  body  competent 
to  lead  CA^idence  ? — If  they  did  it ;  but  may  1  point 
out  to  A^ou  thev  did  not.  The  case  Avas  heard  and 
when  it  came  to  a  conclusion,  the  legal  adA^iser 
of  the  Medical  Council,  Mr.  Molteno,  was  present. 
After  the  case  w^as  finished,  and  before  the 
decision  w^as  arrived  at,  Dr.  Gregory  put  in  three 
affidaA^ts  bA'  Malavs  or  others  contradicting  Gamal- 
dien's  CA'idence.  These  affidaA^its  w^ere  put  in.  but 
although  seen  bv  me  Avere  not  read  by  me  and  to 
the  best  of  my  knowledge  they  Avere  not  read  by 
any  member  of  the  Council,  their  purport  was  read, 
I  think,  by  Dr.  Gregory.  AVe  asked  Mr.  Molteno 
if  Ave  could  consider  these  affidaA^its.  and  Mr. 
Molteno  thought  they  could  not  be  considered,  and 
as  I  believe  no  member  of  the  Council  took  them 
into  consideration. 

318.  They  Avere  read  ? — Xo,  their  purport  was 
giA-en,  they  Avere  brought  by  Dr.  Gregory  but  no 
one  Avent  through  them  and  they  were  not  read. 

319.  No,  not  read  verbatim  Init  you  won't  sav 
they  Avere  not  read  by  members  of  the  Council  ?— 
I  think  they  were  put  absolutely  out  of  our  minds. 
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320.  But  you  won't  say  whether  they  were  read  ;      1^1  ^^ 
yon  knew  what  was  in  them  ? — Yes.  Hartley'. 

321.  AVell,  that  wouhl  not  have  been  allowed  in  a 
court  of  law.  It  would  never  have  been  allowed  ? 
— I  wish  to  explain  that  the  Council  never  sent 
for  those. 

322.  Now,  a  body  that  can  do  that  is  liable  to 
make  mistakes  in  the  matter  of  evidence  and  my 
point  is  that  a  council  of  laymen  is  not  the  body 
to  try  a  man  on  a  point  that  may  damn  him  for 
life  ? — It  is  the  only  body  competent  to  try  a 
medical  man,  a  properly  constituted  Medical 
Council. 

323.  But  I  put  it  to  you  it  would  be  better  for 
them  to  conduct  the  investigations  like  the 
Incorporated  Law  Society,  and  it  they  think  there 
is  a  case  it  should  be  tried  by  the  judges  of  the 
Court  who  would  have  every  opportunity  of  getting 
evidence.  What  harm  would  there  be  in  that  ? — 
In  the  first  place  it  would  impose  heavy  expenses 
upon  both  parties  to  the  case,  both  sides  would  be 
bringing  a  mass  of  expert  evidence.  Suppose  a 
doctor  was  charged  before  the  Supreme  Court  with 
something  wrong,  it  would  be  absolutely  incum- 
bent upon  him  to  engage  counsel  and  bring  a  mass 
of  technical  evidence.  Now  in  the  case  of  the 
Medical  Council  the  man  need  not  come  at  all,  he 
mav  send  an  affidavit  or  send  a  letter,  he  need  not 
bring  expert  evidence,  the  Council  are  experts, 
while  if  the  case  is  tried  he  must  bring  expert 
evidence. 

324.  AVell,  shoukl  not  a  man  brought  before  the 
Medical  Council  have  the  option  of  saying  whether 
he  should  be  tried  by  the  Supreme  (.ourt  ? — I  think 
a  man  should  have  an  appeal  to  the  Supreme 
Court  but  I  would  l)e  very  opposed  to  his  having, 
the  option  of  being  tried  by  the  Supreme  Court. 

325.  Now  I  put  it  that  a  body  of  medical  men 
trying  a  medical  man  are  a  biassed  lot  ot  men 
—  biassed  towards  their  profession? — Not  at  all- 

326.  Chainnaii]  In  the  report  of  the  Medical 
Officer  of  Health  to  the  Government,  dated  24th 
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Dr.  w.  February,  1901,  he  makes  the  statement,  first,  that 
Hartley,  the  Couiicil  (11(1  iiijustlce.  He  uses  this  phrase  : 
"  that  tliere  should  have  been  so  great  a  differenee 
between  the  findings  of  the  Council  in  these  cases, 
is,  1  think,  not  entirely  due  to  their  relative  merits, 
I  cannot  but  think  that  the  Council  lost  its  nerve 
in  dealing  with  the  later  cases,  as  a  result  of  the 
severe  and  unjust  attacks  made  upon  it  by  certain 
sections  of  the  press,  and  it  was,  therefore,  glad  to 
accept  without  too  close  investigation  the  defence 
set  up  in  the  later  cases.    In  fact  at  the  conclusion 

of  the  hearing  of  the  cases  of the  Council 

discontinued  its  proceedings  and  in(|uired  of 
Government  whether  it  desired  the  Council  to  pro- 
ceed with  the  remaining  cases  at  all.  To  this  the 
<TOvernment  replied  that  the  matter  was  one 
entirely  for  the  Council  itself  to  decide  upon  and 
on  this  the  Council  decided  to  proceed  with  the 
remaining  cases.  Only  on  the  above  hypothesis 
can  the  difference  in  the  decisions  between  the 
oarlier  and  later  cases  be  explained  ? — Do  you  wish 
me  to  explain  that  ? 

0.27.  Do  you  agree  with  that  ? — No,  I  absolutely 
disagree  with  that,  i  should  like  to  mention  I 
was  the  single  member  on  the  Council  who  voted 
against  the  conviction  of  Dr.  McMullen  on  the 
major  charge.  I  voted  for  conviction  on  the  minor 
charge.     I  fully  believed  him  guilty. 

328.  Tsow  he  says  further,  and  this  is  a  very 
serious  statement,  that  in  judging  him  guilty  of 
disgraceful  conduct  certain  evidence  w^as  in^  the 
possession  of  and  knowm  to  the  Council  but  was 
not  produced  during  the  hearing  of  the  case.  You 
can  see  that  these  are  considerations  that  should 
never  enter  the  mind  of  a  tribunal  engaged  in 
judicial  functions  ? — I  absolutely  disagree  with 
that  r(3port  except  in  one  respect,'^  I  can  vouch  the 
Council  were  not  prejudiced  against  Dr.  McMullen. 
I  don't  think  it  existed,  thev  disbelieve  his 
defence.  I  thoroughly  think  that  without  the 
affidavits  the  result  would  have  been  the 
same,     and     I     don't     think     discussion     took 
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place     or     any     reference      was     made     to     Dr.      i^^- w. 
McM alien's  previous  conviction.     In  the  lenotlur     Hartfey". 
arguments  as  to  what  the   conviction  should  be  ,  ^  "  .qqo 
Dr.    McMullens  previous  conviction    was    never    ^■''    ' 
mentioned  nor    the   affidavits,    and   knowing   my 
coUeaoues  to  be  honourable.  I  knew  thev  would 
not  so  decide.     As  Dr.  Gregory  was  not  present  I 
doul)t  his  power  for  reading  into  the  minds  of  my 
colleagues. 

829.  D)\  Beck.]  As  regards  the  amendments  of 
the  present  law  vou  agree  broadlv  with  the 
suggestions  for  amendments  in  the  memorandum 
published  by  the  local  branch  of  the  British 
Medical  Association.  There  are  minor  points,  but 
broadlv  vou  think  these*  sui>oestious  should  be 
followed  ? — I  do. 

330.  Xow  as  regards  inquiries,  do  you  hold  the 
vicAv  that  under  section  thirteen  of  the  present  law 
that,  upon  an  inquiry  being  required  that  the 
Council  is  bound  to  hold  an  iuquiry  ?-It  is  more  a 
question  for  the  lawyers  than  for  me.  but  it  seems 
to  methat  the  word  "shall"  is  mandatory;  our 
successive  legal  advisers  and  Attorney- Generals 
have  said  the 

331.  But  the  words  bo/ia  tide-:  don't  you  think 
that  gives  you  discretion,  if  you  have  a  clause  in 
which  it  lays  down  that  ''upon  a  bona  fide  com- 
plaint "  does  not  that  leave  you  discretion  ? — Xo. 
I  don't  think  so,  the  word  bona  jide  is  used  there 
as  an  adjective  qualifying  '•  complaint "  not 
"charge."  My  interpretation  of  the  word  quali- 
fying "  complaint "  is  that  it  means  that  the  man 
making  the  complaint  must  believe  that  tlie  man 
complained  of  has  committcnl  the  fault. 

332.  In  other  words  vou  think  it  better  to  remove 
this  misapprehension,  that  the  clause  should  be 
drawn  in  such  a  way  as  to  leave  no  doubt  ? — Yes. 
Our  legal  adviser  took  it  in  the  way  I  did. 

333.  Xow  the  law  lays  downi  that  you  must  hold 
a  *•  due  in(juii-y  "'  ? — Yes. 

334.  You  don't  tliiiik  tliis  iiecessarilv  means  that 
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Dr.  w.      the  individual  should  personally  attend  ? — No.  he 
[artfeV.     does  uot  in  the  majority  of  eases. 

:]Sd.  In  other  words  vou  repaid  an  affidavit  as- 


"^'  ''  '"  ■  sufficient  for  the  purpose  of  an  inquiry  ? — Some- 
times not  even  that,  we  have  acquitted  a  man  on  a 
letter. 

336.  You  liave  (i,oi\c  on  that  principle  V — Ayain 
and  again. 

337.  As  regards  your  reply  to  Mr.  Schreiner.  I 
gather  you  have  no  doubt  that  a  Court  composed 
of  medical  men  and  not  a  legal  tribunal  is  the 
body  to  try  medical  charges  ? — Yes. 

338.  In  other  words  that  in  professional  matters 
the  medical  profession  is  much  in  the  same  position 
as  the  legal  ? — Yes. 

339.  You  think  it  better  in  the  interests  of  the 
profession  and  the  public  that  the  Council  should 
hold  the  inquiry  rather  than  a  legal  liody  ? — 
Especially  in  face  of  the  enormous  cost  the  latter 
would  entail  for  experts. 

340.  Mr.  C)-on}rri(iIif  Sch/rinrr.]  The  argument 
from  the  clerical  analogy  appears  to  me  to  be  a 
fallacious  one  ;  in  a  clerical  inquiry  it  is  an  inquiry 
affecting  the  conduct  of  officers  of  a  community 
because  the  whole  of  tliat  body  is  a  religious 
community  and  they  are  the  officers  of  that  com- 
munity. To  the  medical  profession  the  public  are 
not  the  same  community,  they  are  not  necessarily 
members  of  the  community  ? — 1  have  known  a 
minister  removed  from  his  ecclesiastical  status 
who  held  no  ecclesiastical  charge. 

341.  I  mean  the  clerical  analogy  is  false,  because 
it  applies  to  a  Ijody  who  voluntarily  bind  them- 
selves, whereas  it  is  not  so  with  the  Medical 
Council  who  have  to  do  with  the  public  ? — Medical 
men  voluntarily  associate  themselves  with  the 
profession  just  as  clerical  men  do. 

.'U'^.  Dr.  Beck.]  The  question  arises  as  to  your 
procedure  ;  in  the  course  of  your  procedure  you 
have  adopted  in  the  Council  a  method  of  pro- 
cedure not  directly  analogous  to  the  legal  pro- 
cedure ? — It  has  gradually  got  more  so. 
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o4o.  Xow    have     you    any    knowledge    of    the      Dr.  w. 
history  of  the  arraniienients  which  have  resulted  in     Harti/y. 
your  present  methods? — Well,  I  have  not  been  a  ^^^     ^ 
member  of  the  Council  from  its  early  days  so  my  '  ""' 
knowledge  of  the  history  only  £!;oes  back  some  liye 

*~  -  «/  «/      err* 

years. 

344.  Are  you  aware  when  the  hrst  inquiry  was 
held  the  then  Attorney -General  Sir  J.  Rose-Innes 
Avas  consulted  ? — Yes.     I  haye  been  told  so. 

345.  Is  it  not  a  fact  that  his  adyice  was  not  to 
adopt  too  hard  and  fast  a  method  of  legal  proce- 
dure ? — I  haye  been  told  so. 


Wednesdaif.  12th  August,  190S. 

PKESEXT  : 

Mr.  UriXGTOX  (Chairman). 

Dr.  Beck,  |  Mr.  Cronwright 

I  Schreiner. 

Dr.  Melvil  Claijton   Ccitui,  Cape  Town,  examined. 

346.  Chairman. ^^      What    are    your     degrees? —    Pr.  m.  c. 
Doctor   of   Medical  Dentistry,   Tuft's-  Uniyersity,      '^•'""• 
Boston.  America.  Augr.  i-Mitos. 

347.  You  desire  to  giye  eyidonce  in  this  case 
before  this  Commission  ? — Yes. 

348.  Haye  you  at  any  time  appeared  before  the 
Colonial  Medical  Council  ? — I  appeared  at  the 
beginning  of  1903. 

349.  Upon  what  chargx;  ? — I  made  application  for 
registration  here — 

350.  I  am  not  speaking  about  applications  for 
registration  here,  liaye  you  eyer  been  charged  wdth 
any  breach  of  professional  conduct  or  anything  of 
that  kind? — Well.  I  hayc^  not  been  brought  up 
before  the  Medical  Council  on  any  charge.  1 
believe  it  was  thionoh  them  that  I  was  prosecuted 
a  yeai'  ago  in  the  M  agist  rates  Court — 

351.  We  cMnnot  go  into  that,  it  is  outside  the 
scope  of  the  inquiry  ? — Yes. 
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Dr.M.c.        352.  Mr.  Cronwn'fjhf  >Schreine)\]Tuft  a  VniYerfiitT 
^'''""'      is  one  of  the  reeoonized  institutions  of  the  States  ?' 
Aug:.i2.  i!io8 — Yc^.      I  have  a   statement  here  signed  by  the 
Britisii  Consul  at  Boston. 

:yC:>i^.  Will  you  put  in  a  copy  ? — Yes. 

;')54.  In  America  is  there  any  body  analogous  to 
the  Medical  Council  of  this'  country  which  has 
jurisdiction  over  the  dentists  there  '? — No,  we  are 
controlled  entirely  by  the  Dentists'  Association. 
We  are  quite  separate"  from  the  doctors  of  medi- 
cine. 

:]r)5.  The  medical  men  have  no  control  and  have 
nothing  to  do  with  the  dental  profession  ? — No. 

:]^}(^.  The  dentistry  branch  is  not  a  branch  that 
medical  men  are  necessarily  qualihed  in  ? — No. 

?>^u.  Chairman.']  I  suppose  any  medical  man  in 
America  could  pull  a  person's  teeth  out  if  he 
\vant<3d  to  ? — Yes,  a  good  many  men  at  home  hold 
dental  certificates,  thev  hold  both  degrees. 

358.  Mr.  Cron )r right  Sc/nriiier.)  A  medical  man 
is  not  necessarily  a  dentist.  What  is  the  method 
of  procedure  with  the  Dental  Council  in  America 
if  one  of  its  members  or  a  dentist  does  something- 
wrong  y  —  It  is  brought  before  the  Dental 
Commissioners,  and  if  thev  find  that  he  has  done 
anything  to  debar  him  from  practising  his  licence 
is  taken  away. 

r>59.  He  has  the  right  of  appeal  to  the  Supreme 
Court  though  after  that,  against  any  decision  of 
the  Council  ? — Yes. 

.'>G0.  Cltairinan.']  Can  you  refer  us  to  an  Act  or 
Statute  of  the  United  States  relating  to  that  ? — 
AVell,  I  cannot  without  looking  it  up.  I  will  look 
up  the  reference  and  send  it  in. 

861.  Mr.  Cronwriglit  Schreiner.']  Now  on  the 
Colonial  Medical  Council  here,  how  many  persons 
are  there  representing  the  dentists  ? — One. 

3B2.  Do  you  consider  the  dentists  are  adequately 
represented  there  ? — No,  I  think  they  are  inade- 
quately represented. 

363.  Inadequately  represented  ? — Yes. 

364.  In  its  judicial  capacity  should  the  Medical 
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Council  havo  iuriy  diet  ion  over  dentists  ? — Ko.  not    or-M.  a 
at  all. 

865.  In  such  a  case  the  dentists  would  be  with-  au-il'.  iitos, 
out  supervision  except  that  they  mioht  l)e  brought 

up  before  the  Supreme  Court  'i — I  think  that  is  the 
fairest  way. 

866.  You  think  that  would  be  sufficient  ? — Yes. 
367.  J//".  vanZijl.']  You  would  not  favour  having 

two  or  three  dentists  on  the  Medical  Council  ? — 
I  should  be  in  favour  of  it  if  there  Avere  more 
than  one  dentist  on  the  Council,  but  1  don't  think  it 
should  be  left  to  only  one  man  to  represent  their 
interests. 

868.  Dr.  BecJc]  What  is  it  you  really  object  to 
in  the  relationship  that  exists  at  present  between 
the  Council  as  a  judical  body  and  the  dentists  ? — 
AVell.  we  have  only  one  member  on  the  Medical 
Council,  Dr.  Johnson  is  the  representative  at  the 
present  time. 

869.  Do  you  think  if  there  were  more  dental 
members  that  their  grievances  would  cease  ? — I 
dont  say  they  would  disappear,  but  things  would 

not  be  passed  over  in  the  way  they  have  been.  « 

870.  Do  you  not  think  qua  medical  men,  the 
Medical  Council  are  perfectly  competent  to  deal 
with  professional  matters  in  connection  with 
dentistry,  after  all  dentistry  is  only  a  branch  of 
the  medical  profession  V — Yes.  that  is  trtie. 

371.  Are  the  circumstances  of  the  case  not  met 
by  there  being  one  representative  of  the  dentists 
on  the  Council,  althotiyh  onlv  one  he  woitld 
naturally  be  constilted  if  anything  of  a  very 
technic^d  nature  was  to  crop  up  and  would  be 
there  to  give  advice  ? — Yes,  that  would  seem  to  bo 
}d  right. 

372.  Don't  vou  think  vour  interests  are  suffi- 
ciently  safeguarded  by  having  a  perfectly  com- 
])etent  body  of  men,  including  a  dentist,  in  your 
profession  to  act  as  a  judicial  body  in  connection 
with  your  profession  V — It  should  l)e. 

878.  Jkit  as  a  matter  of  fact  has  it  not  been  ? — 
As  far  as  1  know,  I  think  it  has. 
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Dr.  M.  c.        :^74.  So  that  even  if  the  MeclicMl  Council  recog- 

'  """■      nized  tlie  chiim  for  more  representation,  it  is  not 

\uu.  iL'.  I'.KK.  easy  to  see  how  by  a  chanire  of  representation  you 

would    onin  much  improyement   as   regards   this 

particular  point  ? — It  may  be  so. 

875.  Mr.  Cronicvhjld  ^clireiner.'\  You  say  the 
dentists  haye  one  representative  on  the  Medical 
Council.  If  the  Medical  Council  could  come  under 
the  dentists,  if  it  were  possible,  would  it  be  con- 
sidered sufficient  to  have  one  medical  man  on  the 
Council  ? — Xo.  I  should  think  not. 

?~il^.  In  the  same  way.  per  contra,  you  don't 
think  one  dentist  sufficient  to  have  on  the  Medical 
Council  ? — No. 

"Ml .  A  certain  dentist  was  brought  up  before  the 
Council  in  its  judicial  capacity  for  inserting  an 
advertisement  in  a  paper  at  Beaufort  West,  to  the 
effect  that  he  was  visiting  the  place  ;  was  that  fair 
to  the  public  ? — No.  Personally  I  should  have  no 
objection,  and  I  cannot  see  how  it  would  have  any 
effect  upon  the  other  dentists,  and  is  not  fair  to 
the  public. 

"^il'^.  You  mean  any  injurious  effect  ? — Yes. 

879.  You  would  be  willing  for  him  to  insert  a 
notice  ? — Yes.     I  should  be  quite  willing. 

880.  Applying  then  a  rule  that  might  apj)ly  to  a 
medical  man,  applying  it  to  dentists,  the  Council 
are  not  treating  the  dentists  fairly.  For  instance, 
a  medical  man  would  not  go  to  Beaufort  West  for 
a  short  visit,  whereas  a  dentist  might  go  there  for 
a  couple  of  weeks  and  must  make  his  presence 
known.  By  stopping  him  announcing  his  x^resence 
it  may  inflict  injury  to  the  public  ? — Yes. 

881.  Dr.  Beck.~\  Mr.  Schreiner  said  just  now 
that  medical  men  are  not  dentists,  now  dentistry 
is  a  branch  of  medical  science  and  many  medical 
men  practice  it  ? — I  think  that  was  my  reply. 

882.  Mr.  Cromvright  Schreiner.']  Then  what  you 
want  is  adequate  representation  for  the  dentists  on 
the  Medical  Council  ? — Yes,  I  should  like  to  have 
some  of  these  rules  and  regulations  chanoed. 

888.  What  do  you  think  should  be  changed  ? — 
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AVell,   I  think,  from  the   dentists'  point   of  view,    ^r.  m.  c. 
anv  man  who  comes  to  this  country  and  has  S'one        *^°' 

through—  ^  "  Aug.  12,  1908. 

384.   Chairman.']     That  is  outside   the  scope  of 
the  inquiry  ? — I  see. 


Thursday^  13th  August^  1908. 


PEE SENT : 
Mr.  Upington  (Chairman 


Dr.  Beck, 

Mr.  H.  S.  van  Zvl, 


Dr.  Hew  at, 
Mr.  Cron Wright 

Schreiner. 


Dr.  RudolpJi  Kruger,  examined. 

385.  Chairrnan.']  What  degrees  do  you  hold  ? — I      pi-.  R. 
am  an  M.D.  of  the  University  of  Eerlin,  a  Member     ^^'■"5^'^- 
of   the   Berlin  Eoval   Gvnecological   Society    and  Aug.  is,  i908. 
Doctor  of  Chirurgiae.     I  have  also  been  a  member 

of  the  University  of  Berlin. 

386.  You  have  made  a  request  to  be  examined 
as  a  witness  before  this  Committee  ? — Yes. 

387.  Upon  what  points  do  you  desire  to  give 
evidence  ?  It  will  be  best  if  you  confine  yourself  to 
the  general  practice,  and  not  go  into  the  merits  of 
your  own  case  ? — Do  you  wish  me  to  speak  about 
the  different  actions  of  opium  given  in  the  way 
the  Chinaman  takes  it — smoking  or  eating — or  as 
it  is  oenerally  done  by  the  medical  practitioners  ? 

388.  We  do  not  want  to  go  into  that  question  ? — 
I  think  that  will  be  rather  a  good  foundation.  I 
consider  that  there  is  a  great  difference  betv/een 
the  eating  of  opium  and  the  smoking  of  it.  You 
might  compare  opium  smoking  with  several  other 
bad  habits — for  instance  drinking,  or  the  morpliine 
habit,  or  even  tobacco  smoking.  If  you  take  the 
nicotine  of  tobacco  by  itself,  it  is  a  most  dreadful 
poison,  but  the  smoking  of  a  cigarette  or  pipe  does 
not  produce  the  same  ell'ect  as  the  pure  nicotine. 

[A.  12— OKI    r.,Ionial  Medical  Council.  V 
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Dr.  R.     The  same  with  opium.     The  smoking-  of  opium  is 

Kruger.     ^^^  ^^  ^^^  ^^  eating  it,  because  a  good  many  of 

Aug.  13, 1908.  the  poisonous  elements  of  the  opium  will  remain 

.  in  the  pipe  or,  entering  the  lungs,  will  come  out 

again.     Only  a  certain  part  of  it  will  really  get 

into  the  circulation  and  will  have  to  be  accounted 

for.     I  think  the  Medical  Council  has  been  under 

a  wrong  impression  in  this  way,  that  if  a  medical 

practitioner  ]prescribes  2  ozs.,  another  4  ozs.,  and 

another   1  lb.  or  2  lbs.  that   does   not   mean   the 

•  particular  man  it  is  prescribed  for  should  take  the 

whole  in  one  day.     Naturally,  he  is  directed  by  his 

doctor  to  use  it  in  a  certain  way — smoking  a  few 

pipes  every  day.     In  most  cases  it  was  said,  "  I  am 

giving  you  one  pound.     You  will  use  that  in  the 

course  of  three  or  four  weeks." 

389.  Of  course  there  are  other  medical  men  who 
do  not  hold  that  view  ? — I  think  if  at  the  present 
time  you  would  ask  the  opinion  of  all  the  medical 
practitioners  licensed  in  the  Colony  you  would  see 
that  they  are  nearly  all  on  our  side.  If  you  take 
Cape  Town  alone,  I  can  assure  you  you  will  iind 

^they  are  nearly  all  on  our  side.  The  Council  and 
the  Medical  Officer  of  Health  has  made  a  dis- 
tinction between  several  of  us  where  different 
medical  men  have  prescribed  different  amounts. 

390.  Do  I  understand  your  first  objection  is  that 
in  the  recent  opium  inquiries  a  distinction  was 
drawn  between  those  medical  practitioners  who 
prescribed  opium  in  small  quantities  and  those 
who  prescribed  it  in  large  quantities  ? — Yes.  Do 
you  wish  me  to  sa}^  why  I  consider  them  wrong  ? 

391.  Yes  ? — At  the  time  when  opium  was  pre- 
scribed of  course  no  one  knew  that  we  were  not 
allowed  to  do  so.  It  was  a  Customs  regulation — 
an  importation  law.  I  think  it  would  have  been 
the  duty  of  the  Medical  Officer  of  Health,  instead 
of  employing  such  low  means  as  putting  detectives 
on  us  and  chemists,  to  have  sent  a  circular  round 
to  the  profession,  informing  them  it  was  the  inten- 
tion of  the  Government  that  we  should  not 
prescribe  opium.     That  would  have  been  profes- 
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sional,  and  would  have  been  the  right  way,  and      or.  r. 
nothino-  whatsoever  would  have  happened,  because       ^^^'^' 
if   we   had   been    informed  we    should   not   have  ^"g- 1^.  i908. 
prescribed  it.     We  do  not  consider  the  opinion  of 
the  Medical  Officer  of  Health  is  an  authoritative 
one  in  respect  of  this. 

392.  Mr.  H.  S.  van  Zi/l.'\  In  regard  to  that 
Customs  regulation,  was  the  attention  of  the 
profession  never  drawn  to  that  ? — The  attention  of 
the  profession  was  never  drawn  to  that.  Not  one 
of  us  has  received  any  information  besides  a  few 
men  the  Medical  Officer  of  Health  knows. 

893.  Were  vou  brought  before  the  Medical  Coun- 
cil  under  that  regulation  ? — Yes,  under  that  Cus- 
toms regulation. 

394.  What  was  the  regulation  ? — The  regulation 
only  spoke  about  the  importation  of  opium  and 
about  nothing  else, 

395.  Were  you  convicted  under  that  ? — I  was 
convicted  of  having  prescribed  opium  on  three 
occasions,  and  it  was  considered  unprofessional 
conduct. 

396.  Having  prescribed  opium  contrary  to  the 
terms  of  that  particular  regulation,  to  which  your 
attention  had  never  been  drawn  ? — To  which  my 
attention  had  never  been  drawn  before  I  pre- 
scribed. 

397.  Who  issues  those  regulations  ? — I  think  the 
Under  Colonial  Secretarv  should  do  that,  or  the 
Medical  Ofacer  of  Health.  The  Medical  Officer  of 
Health  has  all  the  time  been  posing  as  the  pro- 
secutor in  these  cases,  and  it  would  have  been  his 
duty  to  inform  the  profession.  That  would  have 
been  professional  on  his  part,  and  I  must  say  this 
is  unprofessional  conduct.  I  have  been  travelling 
far  over  the  world,  and  am  an  old  man  now,  but  I 
have  never  seen  the  Medical  Council  disgraced  in 
such  a  way  as  has  been  done  with  tliese  Oj)ium  cases. 
The  Medical  OiHccir  ol"  Health  said  in  my  case, 
when  I  was  summoned  ])eror(*  the  C.ouncil,  that  he 
considered  the  prescription  book  not  as  a  privi- 
leged  one.       Now   fancy  for   one  moment   a  pre- 
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Dr.  R.  scription  book  not  being  a  privileged  one.  What 
Kruger.  ^jn  become  of  the  country  then,  if  any  Govern- 
Aug.  13, 1908.  ixient  official  can  go  and  examine  the  prescription 
of  any  doctor  ?  It  would  be  a  disgrace  to  the 
profession.  It  breaks  doAvn  the  whole  confidence 
between  chemist  and  doctor,  it  breaks  down  the 
fundamental  law  of  the  profession,  and  it  breaks 
down  the  confidence  between  the  doctor  and  his 
patient.  A  doctor's  consulting  room  should  be 
just  the  same  as  with  the  Eoman  Catholic  priest 
in  the  confessional.  What  would  you  say  if  a 
priest  spoke  of  any  secret  confided  to  him  in  the 
confessional  ?  You  may  remember  one  case  which 
happened  in  Ireland  with  regard  to  cattle  maim- 
ing. In  one  case  a  man  was  murdered,  and  the 
murderer  gave  a  confession  to  the  Eoman  Catholic 
priest  in  the  confessional.  The  priest  was  asked 
by  the  Government  to  divulge  the  name,  and  he 

1/  0  7 

refused,  and  the  Government  could  not  do  any- 
thing, so  strong  is  the  secrecy  in  the  profession  of 
religion.  So  it  should  be  between  the  doctor  and 
his  patient.  If  some  one  says  the  prescription 
book  is  not  a  privileged  one  he  does  not  under- 
stand, what  professional  duties  are. 

398.  Chairman.']  Is  there  anything  else  to  which 
you  wish  to  draw  attention,  from  the  general  point 
of  view  ? — Yes  ;  there  is  another  matter.  At  the 
time  when  the  Under  Colonial  Secretary  vv^as 
interviewed  by  a  deputation  of  the  medical 
•profession  he  was  asked  whether  the  proceedings 
before  the  Council  could  not  remain  private — 
whether  the  press  could  not  be  excluded.  That  is 
a  very  nice  point  here.  The  Under  Colonial 
Secretary  said,  as  was  quite  right,  that  it  could  not 
be  done,  because  there  was  an  Act  of  Parliament 
forbidding  that  ;  the  j)roceedings  should  be  public 
and  open  to  the  press.  At  the  same  time  he  was 
asked  who  instituted  these  proceedings.  He  said  it 
was  not  him,  but  the  Medical  Officer  of  Health  for 
the  Colony,  13r.  Gregory.  At  a  later  date  Dr.  Gre- 
gory said  he  was  not  the  prosecutor,  but  the  Under 
Colonial  Secretary  ;  in  other  words,  one  official  put 
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it  on  the  shoulders  of  another  ;  no  official  would  be      P^-  ^■ 
really  responsible  for  it.     But  Dr.  Gregory  was  all      ^^^^'• 
the  time  the  prosecutor.      Then  I  wished  to  say  ^"-i^' ^^os. 
that  whereas  in  the  first  case  we  had  to  stand  the 
brunt  of  the   whole   attack,   and   the   press  were 
present — everything    being    in    the    papers,     and 
correspondence   following,   which   was   quite   un- 
necessary and  very  annoying  to  us  who  had  been 
before     the     Council  —  yet     the     case     of     Dr. 
Abdarahnian  and  the  Port  Elizabeth  cases  came 
up   and   no   one   knew   anything  about   it.      The 
press  were  not  present,  and  nothing  appeared  in 
the  public  press.     Whv  was  there  this  distinction  ? 

399.  3Ir.  H.  S.  vanZyl.]  Were  Dr.  Abdurahman's 
and  the  Port  Elizabeth  cases  similar  to  yours  ? — 
Yes.  Then  in  the  Port  Elizabeth  cases  the  medical 
practitioners  had  been  prescribing  far  more  than 
we.  and  still  they  were  found  not  guilty. 

400.  And  the  proceedings  conducted  in  private  ? 
— Yes.  I  fancy  that  was  because  the  whole  goings 
on  concerning  these  opium  cases  was  at  the  time 
rather  annoying  to  the  Council ;  they  were  a  bit 
disheartened  about  what  was  going  on,  and  they 
did  this  for  their  own  sake. 

401.  Chairrnan.^  Is  there  anything  further? — I 
have  a  few  more  points.  Y^ou  will  not  allow  me 
to  refer  to  my  own  case  ? 

402.  I  do  not  wish  you  to  go  into  the  merits  if 
you  can  avoid  it ;  I  do  not  think  it  will  assist  us  ? 
—  I  think  it  will  assist  vou.  There  is  another 
point.  In  the  opium  regulation,  which  is  as  re- 
gards the  importation  of  opium — it  speaks  about 
nothing  else — the  term  used  is  "  for  medicinal 
purposes."  I  think  any  medical  practitioner 
should  know  what  the  word  "  medicinal "  means. 

408.  You  refer  to  sub- section  (1)  of  Regulation  2 
issued  under  section  twenty  of  Act  No.  1  of  1906, 
which  is  a  Customs  Act,  in  i\u\  following  terms  : 
"That  the  article  shall  only  be  disposed  of,  whether 
by  way  of  sale  or  otherwise,  for  mculiciual  pur- 
poses ?  " —  Yes.  When  Dr.  Arenhold  was  before 
the   Council   he   gave   his   opinion    on    the   word 
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Dr.  R.  '-  medicinal."  The  Medical  Officer  of  Health,  as  he 
Kniiger.  ^^^^^  ^^^^  comiiic^  iiito  tliesB  cases,  has  not  been 
Aug.  13, 1908.  Giving-  his  opinion.  In  this  case  he  was  asked 
what  he  thought  "medicinal"  meant,  and  he  pre- 
tended not  to  know.  There  is  a  medical  man  not 
knowino-  what  "  medicinal "  means.  It  does  not 
only  mean  curatiye  but  palliative.  So  opium  was 
given  here  not  as  a  curative,  but  as  a  palliative. 

404.  3Ir.  CronwjHght  Schreine7\']  You  hold,  in 
prescribing  it  as  a  palliative,  you  were  justified  in 
doing  so,  as  a  medical  man  ? — I  was  justified  in 
doing  so. 

405.  Mr.  H.  S.  van  Zyl.']  "  Medicinal  purposes  " 
would  cover  that  ? — Yes.  Another  point  is,  why 
has  the  Medical  Officer  of-  Health  only  summoned 
before  the  Council  a  few  of  the  medical  practi- 
tioners who  have  prescribed  opium  ? — Why  has  he 
not  summoned  all  ?  He  has  only  distinguished 
us  with  his  persecution.  I  must  say  "persecution," 
because  he  has  singled  us  out. 

406.  Do  I  understand  you  to  say  it  is  within  his 
knoAvledge  that  other  men  have  prescribed  it  and 
not  been  summoned  ? — I  am  certain.  I  addressed 
a  letter  to  the  Medical  Council.  I  got  a  letter 
early,  and  I  thought  it  would  come  to  nothing 
about  the  opium  cases.  I  said  this  was  generally 
done  by  doctors  all  over  the  Colony.  It  was 
known  to  the  Medical  Officer  of  Health,  and  the 
Council  as  well,  that  a  good  man}^  doctors  in  East 
London,  for  instance,  had  been  prescribing  it.  In 
Kimberley  they  have  been  prescribing  it.  They 
have  done  so  in  Woodstock.  In  many  cases  the 
Medical  Officer  of  Health  saw  tit  to  employ  a 
detective  and  to  confiscate  private  prescriptions — 
private  property  I  say — and  having  done  that, 
only  a  few  of  these  prescriptions  were  taken ; 
onlv  a  few  were  brought  before  the  Council  ;  he 
made  a  distinction. 

407.  Have  you  any  explanation  why  others  were 
not  called  ? — I  do  not  know. 

408.  No  explanation  was  given  to  you  ? — No  ex- 
planation was  given  to  me. 
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409.  Have  you  mentioned  to  the  Council  names      ?>••  R- 
of   doctors  who   have   prescribed  ? — I    personally     ^'''^^'^• 
mentioned  a  few  at  the  beginninof.  to  explain  that  ^"-i^- i^os. 
I  alone  had  not  done  this,  but  others  also.     I  did 

not  know  at  the  moment  there  was  a  general  pro- 
secution going  on.  These  were  only  a  few  names, 
and  by  far  not  all  who  had  prescribed. 

410.  D)-.  Beck.]  Were  they  names  of  men  who 
were  not  prosecuted  ? — Yes.  There  were  some  out 
of  the  few  I  mentioned  who  were  not  prosecuted. 

411.  Dr.  Heivat.]  What  reason  have  you  to  assert 
that  the  Medical  Officer  of  Health  showed  prefer- 
ence in  certain  cases  and  not  in  others  ?  You  said 
the  Medical  Officer  of  Health  took  some  doctors' 
prescriptions  and  not  others  ? — Yes. 

412.  What  is  your  reason  for  stating  that  ? — I 
know  that  the  Medical  Officer  of  Health  has  sent 
to  several  chemists,  which  I  mentioned  to  the 
Chairman  of  this  Committee  in  a  letter  a  few  days 
ago,  and  he  was  informed  by  these  who  had  pre- 
scribed ;  and  only  a  few  of  us  were  summoned 
before  the  Council. 

413.  Do  you  know  of  cases  w^here  they  had  pre- 
scribed and  were  not  prosecuted  ? — I  do  ;  I  can  give 
them  by  the  dozen. 

414.  How  are  you  aware  the  Medical  Officer  of 
Health  knew  of  those  cases  ? — That  you  must 
rather  ask  the  chemists. 

415.  Chairman.']  Who  are  the  chemists  to  whom 
you  refer  ? — 1  refer  to  Mr.  W.  Eohm.  in  Caledon- 
street,  Mr.  Bosenberg — the  Swan  I^harmacy,  Bree 
Street  and  Shortmarket  Street  cornc]- — Mr.  Cooper, 
Mr.  James.  You  have  already  had  Mr.  Strange 
and  Mr.  Mortimer  Tothill. 

416.  Have  you  now  covered  the  ground  of  the 
general  complaints  you  have  ? — Yes  ;  I  think  that 
is  all . 

417.  Mr.  H.  S.  van  Ztjl.]  I  would  like  to  bo 
clear  on  this.  Did  you  "et  certain  names  from 
some  chemists  you  have  mentioned  of  doctors 
whose  opium  prescriptions  the  Medical  Officer  of 
Health  had  got  ?     How  did  you  know  there  were 
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Dr.  R.      other  doctors  who  had  given  opium  prescriptions, 

^"^^Z^"^-     and   to   whom   Dr.   Gregory's  attention  had  been 

Aug.i8,  iyo8.  cipawn,  who  were  not  prosecuted? — I  have   seen 

these  prescriptions  at   the  chemist's   shop  ;    they 

have  been  shov/n  to  me. 

418.  Prescriptions  given  by  other  doctors  ? — Yes. 

419.  Chairman.'}  Did  it  not  occur  to  you  that 
there  was  a  confidential  document  between  another 
doctor  and  his  patient  being  shown  to  you  ? — I 
may  say  it  should  not  have  been  done.  I  am  quite 
certain  the  chemist  should  not  have  done  it. 

420.  M?\  S.  H.  van  Zyl.~]  Anyhow,  we  want 
to  know  now  whether  the  Medical  Officer  of 
Health  knew  of  other  doctors  who  had  also  given 
prescriptions  for  opium  ? — Yes.  I  can  tnerition 
the  names. 

421.  Will  you  mention  the  names  of  doctors  as 
giving  opium  prescriptions  ? — I  will  only  give  the 
few  1  mentioned  in  my  letter  addressed*  to  the 
Colonial  Medical  Council.  I  gave  Dr.  Sellar  and 
an  American  coloured  doctor,  Dr.  Pitt. 

422.  Mr.  Cronivright  tSchreiner.]  There  are  other 
medical  men  you  know  of  whose  names  could 
have  been  ascertained  in  the  same  way? — Yes, 
there  were  a  few  more. 

423.  And  not  onl}^  confined  to  Cape  Town  ? — Not 
only  confined  to  Cape  Town. 

424.  You  were  tried  before  the  Colonial  Medical 
Council  ? — Yes. 

425.  Do  you  think  the  Medical  Council,  from 
your  experience,  is  a  competent  body  to  deal 
judicially  with  the  case  ? — I  consider  that  at  the 
time  when  Dr.  Gregory  asked  the  Medical  Coun- 
cil to  prosecute  in  the  opium  cases  the  Medical 
Council  should  have  refused,  because  it  was  a 
mattei*  ultra  vires. 

426.  I  put  it  to  you,  is  the  Medical  Council  a 
competent  judicial  body  to  try  a  man  on  a  charge 
of  that  kind  ? — It  is  not. 

427.  From  your  experience  of  the  Medical 
Council,  does  it  exercise  its  judicial  functions  pro- 
perly ?— I  consider  it  does  not. 
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428.  Yoli  consider  it   is   not  a  fair   court  before     j?""-^- 
wliicli   a   man  should  be   tried ? — It  is  not   a   fair       ^'^—^' 

court.  Aug.  13,  1908. 

429.  You  recognise  that  there  are  certain  thin<^s 
vrhich  a  doctor  might  do  which  should  come 
before  some  competent  body  ? — Yes. 

430.  If  the  Medical  Council  is  not  a  bodv  to  try 
a  case  judicially,  have  you  any  suggestion  ?  Wher^ 
would  you  be  tried  yourself  in  such  a  case  ? — Per- 
sonally. I  should  like  the  profession  only  to  be 
tried  before  the  Supreme  Court. 

431.  Would  you  confine  the  functions  of  the 
Medical  Council  to  private  inyestigation,  and  then 
have  the  case  brought  before  the  SuDreme  Court  if 
necessary  ? — I  think  even  the  inyestigation  should 
be  made  by  the  law  officers. 

432.  You  object  to  the  Medical  Council  exercis- 
ing the  judicial  function  at  all? — I  object  to  it 
altogether. 

433.  Suppose  certain  judicial  functions  were 
allowed  to  the  Medical  Council ;  in  such  a  case  do 
you  think  there  ought  to  be  an  appeal  ? — There 
ought  to  be  an  appeal. 

434.  Is  it  in  your  opinion  advisable  that  the 
Medical  Officer  of  Health  should  be  a  member  of 
the  Medical  Council,  when  he  has  either  instigated 
or  conducted  the  prosecution,  with  the  help  of  the 
Criminal  Investigation  Department  ? — That  is  not 
advisable.  The  Medical  Officer  of  Health  should 
not  be  ex  officio  a  member  of  the  Council. 

435.  Do  you  say  in  prescribing  opium  you  were 
as  competent  to  judge,  or  more  competent — as  the 
man  was  your  jjaticnt — than  the  Medical  Council 
as  to  whether  it  was  good  for  that  man  or  not  ? — 
Yes. 

43r>.  Do  you  know  the  method  pursued  by  the 
Incoi-po rated  Law  Society — that  is  the  society  of 
the  side  ])ar  ?  I  may  tell  you  they  also  have  a 
law  on  the  statute  book,  wdiich  enables  them,  if 
they  have  a  ()on<i  J'ulc  cause  of  complaint  laid 
before  them,  to  bring  that  case  bc^fore  the  Svipreme 
Court.       Is   that   what    you    think   the    Medical 


74  MINUTES   OF  EVIDENCE   TAKEN   BEFORE   THE   SELECT 

Dr.  R.      Council  should  do  ? — I  think  that  would  be  rather 
^'^—^'     a  t>ood  tliini»'  to  do. 
Aug.iH,  1008.     437    Because  a  trial  of  this  kind  is  calculated  to 
dama<?e  j^ou  and  affect  your  whole  life  and  stand- 
ing ? — Yes. 

488.  Then  do  you,  or  do  you  not,  think  cases  of 
that  kind  should  be  tried  by  persons  competent  to 
consider  and  sift  evidence  ? — Yes. 

439.  And  not  by  a  lay  body  ? — No. 

440.  To  what  functions  would  you  confine  the 
Medical  Council  ? — Simply  to  matters  affecting  the 
welfare  of  the  medical  profession. 

441.  Strictly  medical  etiquette?  —  Yes,  and  to 
better  the  conditions  of  the  medical  profession  in 
this  country  generally,  draw  medical  practitioners 
tooether.  start  societies  and  local  clubs,  and  trv  to 
help  the  profession — to  defend  it  against  public 
opinion  and  to  be  really  a  fraternity. 

442.  Would  you  give  them  power  to  decide 
finallv  on  questions  of  professional  etiquette? — 
Yes.  ■■ 

443.  AYliat  would  you  consider  a  question  of 
professional  etiquette  ? — Advertising  in  the  public 
press,  for  instance. 

444.  Would  you  say  a  man  attending  his  patients 
in  a  state  of  inebriation  would  be  a  case  of  medical 
etiquette  ? — Yes. 

445.  Would  you  give  them  the  power  to  decide 
whether  a  man  was  drunk  or  not  ? — I  think  it 
would  be  onlv  fair  to  allow  them  to  decide  on 
that. 

446.  Would  you  allow  a  man  to  appeal  in  every 
case  if  he  wanted  ? — Yes  ;  and  I  would  ask  that 
the  Medical  Council  give  an  opinion — whether  the 
man  is  found  guilty  or  not.  The  President  of  the 
Council,  like  a  judge,  should  sum  up  the  case  and 
say  why  the  man  is  found  guilty,  and  not  simply 
say,  "We  find  him  guilty." 

447.  Do  you  consider  there  are  any  men  on  that 
Council  who  are  experts  in  opium  treatment  ? — As 
far  as  I  know  there  are  none. 

448.  Br.  Beck.']   You  say  in  your  opinion  there 
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are  no  experts  on  the  Council  as  regards  opium      i^i-  R- 
treatment  ? — I  am  of  the  opinion  there  are  none  at       ^^—^' 
present.  Aug.ia,  1908. 

449.  Does  not  the  mere  fact  of  the  possession  of 
a  certificate  qualifying  a  man  to  practise  medicine 
imply  an  expert  knowledge  of  opium  treatment  ? 
Should  it  not,  rather  ? — I  do  not  think  it  implies 
expert  knowledge.  You  mention  the  word 
"  expert." 

450.  AYhat  distinction  do  you  draw  between 
expert  knowledge  and  the  knowledge  of  the  ordi- 
nary medical  man  ? — If  a  man  has  been  busy  for 
3^ears,  or  his  whole  life,  with  one  particular  subject, 
he  is  an  expert.  For  instance,  I  would  not  con- 
sider every  one  on  the  Council  to  be  an  expert  in 
gynecology.  I  would  not  consider  all  the  members 
of  the  Council  to  be  experts  in  bacteriology.  We 
have  no  opium  experts  in  the  Council.  It  is  some- 
thing new  in  South  Africa,  and  something  new,  I 
think,  to  the  medical  profession. 

451.  You  say  you  wrote  a  letter  to  the  Council 
mentioning  specifically  the  names  of  medical  men 
who  had  been  prescribing  opium  as  you  and  others 
had  been  ? — Yes. 

452.  You  are  quite  clear  on  this  ? — Yes. 

453.  And  you  complain  that  whilst  there  was 
knowledge  of  these  cases  no  prosecution  followed 
in  some  ? — Yes. 

454.  And  therefore  there  was  a  grave  difference 
in  the  treatment  meted  out  to  vou  and  others  ? — 
Yes. 

455.  You  consider  the  Medical  Council  is  a 
l)roper  bodv  to  inquire  into  ethical  misconduct  ? — 
Yes. 

456.  And  vour  com])laint  is  that  thev  carry  it 
beyond  the  sphere  of  ethical  misconduct  into  the 
sphere  of  criminality  ? — Yes,  and  not  only  that :  I 
comphiin  that  at  tlie  present  thne,  as  matters 
stand,  no  medical  practitioiiei'  has  a  fair  trial 
before  the  Mc^dical  Council.  The  usual  judicial 
matters  are  misunderstood,  or   not   understood   at 
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Dr.  R.      all,  by  the  Medical  Council,  as  has  been  shown  in 

ruger.       ^|^^  OpiUBl  CaSCS, 

Aug.  13, 1908.  4,-)7.  Dr.  Hew  at.']  You  stated  to  the  Committee 
the  opium  Avas  prescribed  as  a  palliative.  Do  you 
consider  the  opium  was  prescribed  as  a  palliative 
in  all  cases  ? — Not  in  all  cases,  but  in  most  cases. 
I  spoke  more  of  myself  when  I  said  that. 

458.  You  do  not  consider  a  medical  man  pre- 
scribing four  to  six  pounds  in  a  prescription  is 
giving  it  as  a  palliative  ? — Yes,  and  the  reason  is 
that  if  I  prescribe  for  one  pound  of  tobacco  I  do 
not  mean  you  to  consume  that  during  a  day,  but 
during  the  whole  period.  That  is  the  idea  in  all 
opium  prescriptions.  If  I  gave  a  man  a  pre- 
scription for  opium,  I  told  him  to  smoke  five  pipes 
a  day  and  then  four  pipes,  and  stretch  it  over  a 
period. 

459.  But  would  you  give  a  drunkard  a  bottle  of 
brandy,  and  tell  him  to  take  two  teaspoonfuls 
everv  hour?  Would  vou  not  rather  give  it  to 
some  one  else  to  give  to  the  person  ? — I  Y^dll 
answer  that  question  with  another.  Would  you 
give  a  mixture  of  opium,  containing,  say,  a  tea- 
spoonful  of  tincture  of  opium,  to  a  patient  ? 
Would  you  expect  your  patient,  because  he  has 
some  pains  in  his  stomach,  to  take  that  bottle  and 
drink  it  up,  or  would  you  ask  him  to  stick  to  your 
direction  and  take  it  every  two  or  three  hours  ? 

460.  In  your  case  it  would  be  prescribing  it  as  a 
palliative,  but  in  this  case  you  would  not  ? — Dr. 
Gregory  said  he  considered  the  symptoms  of  absti- 
nence from  opium  which  were  complained  of  by 
several  of  our  patients  should  be  regarded  in 
every  case  as  untrue.  But  the  Transvaal  Govern- 
ment has  allowed  for  the  Chinese  mine  labourers 
two  pounds  of  opium  a  month,  because  it  was  found 
out  that  these  men  appeared  to  work  much  better 
when   they  used   opium.     I  have  a  few   cases — I 

•  wish  I  could  mention  them — where  the  men  had 
been  treated  for  some  different  sickness  altogether. 
One  complained  of  a  pain  over  the  heart,  going 
into  the  shoulder  and  arm,  and  the  pains  were  so 


COMMITTEE    OX    COLONIAL    MEDICAL    COUNCIL.  77 

severe,  combined  with   a   sort   of   dyspepsia,  that      or.  r. 
this  man  said  one   dav,  after  he  had  been  a  fort-     ^'■"^®'- 
nioht  under  the  treatment  of  myself.  "You  -wilL  ^"g- is,  leos. 
not  be  able  to  get  me  all  right ;    give  me  a  little 
opium  ;  I  require  it." 

461.  You  do  not  consider  five  or  six  pounds  of 
opium  a  ,  little  ? — I  have  not  prescribed  that.  I 
never  prescribed  more  than  4,  8  or  16  ounces  as 
directed  and  not  to  he  repeated. 

462.  You  have  stated  some  doctors  did,  as  a 
matter  of  fact  ? — I  heard  so. 

463.  I  think  you  were  represented  by  counsel  at 
the  Medical  Council,  and  the  counsel  took  up  the 
position  that  this  being  a  criminal  charge  it  could 
not  be  tried  as  professional  misconduct  ? — I  think 
so. 

464.  Now  you  are  aware  that  the  Act  under 
which  the  Medical  Council  is  constituted  reads 
that,  a  charge  being  laid,  the  Council  "'  shall  deal 
with  the  case  "  ? — Yes. 

465.  Are  vou  in  favour  of  that  word  "  shall " 
continuing  in  that,  or  would  vou  be  satisfied  if 
the  word  ''may"  were  substituted?  —  I  shou.ld 
much  prefer  "  may  "  being  substituted. 

466.  You  recognise  the  difficult  position  of  the 
Council  ? — I  certainly  recognise  that. 

467.  Were  vou  dissatisfied  with  the  decision  of 
'the  Medical  Council  ? — Certainly,  because  it  leaves 

a  stain  on  a  man's  fair  character.  I  have  been 
trying  during  16  vears  to  do  mv  dutv  as  a  medical 
practitioner,  and  have  been  high  up  in  the  pro- 
fession before  coming  to  this  country,  and  have 
good  degrees,  and  have  always  stuck  to  the  honour 
of  the  profession,  and  I  feel  this  very  much. 

468.  You  were  also  dissatisfied,  I*  take  it,  with 
the  impounding  of  your  prescriptions  by  the 
Medical  Officer  of  Health  ? — I  am. 

469.  You  have  no  direct  grievance  against  the 
Medical  Officer  of  Health  in  administering  the 
Act  which  comes  under  his  control  ? — I  think  he 
has  not  done  his  duty  ;  he  exceeded  his  duty. 


470.  You   think   any  medical  man   prescribin 
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Dr.  R.      say.  twenty  pounds   of   opium   should   not   come 
Kru^oi.     ^^jjf|(3j^.  this  Act  ? — He  should  not  come  under  this 
Au^.13, 1908.  Act  :  this  is  a  Customs  Act. 

471.  The  Medical  Officer  of  Health  administers 
this  Act  ? — Yes. 

472.  Therefore,  where  he  finds  the  Act  being 
abused — by  medical  men  or  others — it  is  his  duty 
to  prosecute  ? — His  duty  is  to  prosecute  the 
importers,  and  that  is  what  he  did  not  do.  He 
should  have  prosecuted  the  importers,  and  he  had 
a  private  conversation  with  one  of  the  big  firms  of 
importers  who  were  afraid  of  a  fine  of  £500,  and 
instead  of  prosecuting  the  right  people — these 
importers — he  goes  for  us.  He  does  not  send  us  a 
circular,  saying  the  Government  does  not  allow  us 
to  prescribe  opium  for  smoking  purposes,  but  lets 
the  matter  run  for  a  few  months,  and  employs 
the  low  ways  of  putting  detectives  on  and  con- 
fiscating the  prescriptions  from  the  chemists. 

473.  The  Medical  Officer  of  Health  administers 
that  Act,  and  is  entitled  to  prosecute  for  contra- 
vention of  that  Act  ? — Yes. 

474.  Do  you  not  think  he  is  perfectly  justified 
in  prosecuting  a  medical  man  or  any  one  else  con- 
travening that  Act  ? — Not  with  that  Act. 

475.  Y^ou  hold  he  should  have  laid  if  before  a 
criminal  court  ? — Yes. 

476.  Y^ou  quite  realise  the  force  of  the  word 
''  shall"  in  the  Act  ?— Yes. 

477.  And  if  you  were  told  the  Medical  Officer  of 
Health  did  not  lay  those  prescriptions  before  the 
Medical  Council,  but  the  Government  did  ? — He  is 
the  adviser  of  the  Government.  The  matter  turns 
round  in  a  circle.  That  is  the  way  they  always 
slip  out.  The  Under  Colonial  Secretary  said  to 
the  deputation  of  chemists  that  the  one  who  pro- 
secutes is  the  Medical  Officer  of  Health  for  the 
Colony.     This  is  on  record. 

478.''  Chairman.']  On  the  29th  June,  1907,  the 
Medical  Officer  of  Health  for  the  Colony  wrote  to 
you  as  follows  :  "  With  reference  to  your  tele- 
phonic inquiry  of  yesterday's  date  as  to  :   (1)  What 
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is  the  limit  of  the  dose  of  opium  which,  as  a  Dr.  r. 
medical  man,  you  would  be  permitted  to  prescribe  ^'^^®'^- 
to  a  Chinaman  for  smoking  purposes  ;  (2)  What  is  Aug.  13, 1908. 
the  limit  of  quantity  that  may  be  so  prescribed  per 
week  and  also  per  month,  I  have  the  honour  to 
inform  you  that,  under  the  provisions  of  Act  No. 
1  of  1906,  and  the  regulations  framed  thereunder, 
opium  can  only  be  imported  and  supplied  for  bona  . 
tide  medicinal  use,  and  that  the  intention  of  the 
Act  and  those  regulations  is  to  prevent  the  use  of 
opium  for  smoking  and  similar  purposes.  Any 
prescription  of  the  kind  jom  mention  would  there- 
fore appear  to  involve  an  infringement  of  the  law, 
for  which  heavy  penalties  are  provided.  As  to  the 
general  ethics  of  the  question  of  supplying  under 
medical  prescription  opium  for  the  purpose  of 
smoking,  I  must  leave  this  to  your  own  judgment." 
You  got  that  letter  ? — Yes,  but  I  do  not  consider 
him  an  authority  to  tell  me  what  I  must  prescribe 
for  my  patients.  I  do  not  wish  him  to  interfere 
in  my  practice.  This  letter  of  Dr.  Gregory  only 
states  that  oj)ium  must  not  be  imported  or  supplied 
for  other  than  bona  fide  medicinal  use.  I  have 
nothing  whatsoever  to  do  with  the  importation  or 
supply  of  opium. 

Mr.  Henry  Charles  Belleii\  examined. 

479.  Cluiirnian.']  What  position  do  you  occupy?    Mr.  h.  c. 
— I  am  a  clerk  in  the  Department  of  Public  Health.     Beiiew. 

480.  You  are  under  Dr.  Gregory  ? — Yes.  Aug-.  13, 1908. 

481.  It  would  appear  from  the  papers  in  con- 
nection with  these  matters  that  you  obtained  from 
certain  chemists  in  this  city  original  prescriptions  ? 
— That  is  so. 

482.  You  went  round  and  called  on  a  number  of 
chemists  ? — I  did. 

483.  In  so  doing,  under  whose  instructions  were 
you  acting  V — Shfill  I  make  an  explanation  ? 

484.  Yes  ? — I  was  instructed  by  Dr.  Gregory  to 
X:)roceed  to  Messrs.  Lennons,  and  there  inspect  the 
register  which  the  regulations    demand  shall   be 
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Mr.  H.  c.    kept  bv  tliem,  and  which  is  open  to  inspection  by 
^'!!!'''-     the  (Government. 
Aug.  13, 1908.     435,  They  are  importers  ? — Yes. 

48(3.  And  as  importers  they  are  only  allowed  to 
import  opium  subject  to  their  keeping  a  register 
of  the  disposal  of  that  opium  ? — Quite  so.  I  went 
to  inspect  that  register.  There  I  found  a  number 
.  of  retail  chemists  had  been  purchasing  from  this 
firm  quantities  of  opium.  I  was  instructed  to 
proceed  to  those  retail  chemists  and  find .  out  how 
they  had  disposed  of  it,  and  inspect  the  registers 
which  they  must  keep,  as  the  regulation  demands 
them  to  be  kept  by  all  sellers  of  opium. 

487.  You  were  under  the  impression  at  that 
time,  I  take  it,  that  regulations  framed  under  the 
Customs  Amendment  Act  of  1906  would  cover 
retail  chemists  who  were  not  importers  ?-— It  seems 
to  me  so,  because  the  regulation  says  "  however 
acquired."  So  I  demanded  from  the  chemist  his 
register  which  the  regulations  require  that  he 
should  keep,  which  is  to  be  open  to  Government 
inspection.  I  found  no  register.  I  knew  the 
chemists  had  this  opium,  and  they  had  no  registers 
to  show  how  they  had  disposed  of  it.  I  asked  the 
chemists  whether,  to  protect  themselves,  they  would 
show  how  they  had  disposed  of  it,  and  they  said 
the  only  means  was  by  the  original  prescriptions. 
I  asked  if  they  had  any  objections  to  showing  me 
the  prescriptions.  They  did  so,  and  I  took  copies 
of  them.  The  prescriptions  were  the  only  records 
they  had  of  their  dealings  in  oi)ium.  In  no 
instance  did  a  chemist  object  to  showing  me  the 
prescriptions  ;  in  fact,  if  •  1  asked  if  I  could  have 
those  prescriptions  they  willingly  gave  them. 
They  seemed  to  be  only  too  ready  to  protect  them- 
selves.    Thus  I  got  the  prescriptions  from  them. 

488.  Are  those  prescriptions  in  your  possession 
now  ? — The  prescriptions  I  brought  up  to  Dr. 
Gregory,  and  submitted  with  in.y  report. 

489.  Have  you  a  copy  of  that  report  which  you 
submitted  ? — I  have  here  the  first  report.     I  subse- 
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quentlv  went  to  other  chemists  and  made  further    Mr.  h.  c. 

^  ,  -  Bellew. 

reports.  _ 

490.  Yon  might  have  copies  of  all  reports  made  ^ug-is,  i9<^s- 
by  yon   in  connection  with   the   obtaining  of   pre- 
scriptions put  in  to  the  Committee  ? — I  will.     But 

they   are  verv   brief  and  do  not   enter   into  much 
detail. 

491.  HaA'c  you  all.  or  any.  of  tho^e  prescriptions 
now  in  your  possession,  or  have  they  been  returned 
to  the  chemists? — The  prescriptions  were  sent  to 
the  Medical  Council,  {ind  those  relating  to  Dr. 
McMuUin's  case  have  since  been  returned  to  us. 

492.  You  still  have  them  ? — I  think  they  are 
Avith  the  papers. 

493.  In  asking  for  these  prescriptions,  you  went 
to  Mr.  Strange.  I  think  ? — Yes. 

494.  Yoti  had  an  interview  Avith  his  assistant  ? — 
Yes. 

495.  On  that  occasion  did  a'OU  sav  anvthing  to 
the  assistant  to  the  effect  that  there  was  a  penalty 
of  £500  ? — I  had  a  copy  of  the  regulations  with 
me,  and  I  pointed  it  out  there.  He  denied  any 
knowledge  of  the  matter,  and  I  then  showed  him 
a  coj)y  of  the  regulations,  and  showed  what 
they  required  and  the  penalty  of  non-compliance 
with  those  regulations. 

496.  You  were  then  under  the  bona  fi<l<'  belief 
that  those  regulations  applied  to  retail  chemists  ? 
— I  was. 

497.  In  so  acting,  Avere  you  acting  under  the 
direct  instructions  of  the  Medical  Officer  of 
Health  ? — I  was. 

498.  Of  course,  von  realize  that  there  is  nothing 
in  those  regulations  or  in  the  law  to  allow  vou  to 
obtain  from  chemists  confidential  documents 
between  doctors  and  patients  ? — AVhether  T  was 
mistaken  or  not,  at  the  time  I  had  a  bona  Jide 
belief  that  the  regulations  required  every  chemist 
to  keep  a  register  showing  his  dealings  in  opium, 
liowever  that  opium  was  acquired  ;  and  wliere  he 
did  not  keep  that  register  I  asked  him  if  lie  liad 
.anything   else   to   j)roduce   to  show   bow   he    liad 

[A.  12-t*.]    Colonial  Mudiciil  Couniil.  O 
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Mr.  H.  c.  parted  with  this  opium  which  we  knew  he  had 
Beiiew.  acquired  and  which  he  acknowledo-ed  having  had, 
Ausr.  IS.  istos.  and  all  he  could  show  was  the  prescription.  1 
asked  him  if  lie  had  any  objection  to  showing-  m& 
the  prescription,  and  in  no  instance  did  he  object,- 
witli  the  exception  of  the  late  instance  of  Eolim^ 
wlio  gave  me  particulars  without  showing  me  the 
prescription. 

499.  Including  the  name  of  the  practitioner  ? — 
Including  the  name  of  the  practitioner. 

500.  Did  not  Mr.  Mortimer  Tothill  raise  objection 
to  handing  over  the  prescriptions  to  you  ?  He  says 
you  came  there  two  or  three  times  in  the  same 
day  ? — I  must  say  I  had  some  trouble  in  getting 
any  information  at  all  from  him.  He  had  no 
register  to  iDroduce,  and  he  seemed  very  disinclined 
to  take  any  notice  of  anything  I  had  to  say.  The 
objection  he  made  to  not  showing  me  the  prescrip- 
tions was  that  lie  could  not  lay  hands  on  them,  and 
that  he  would  have  to  go  through  all  his  prescrip- 
tions, which  would  take  him  some  considerable 
time.  I  suggested  I  would  call  later,  in  order  to- 
giye  him  an  opportunity  of  going  through  the  pre- 
scriptions, and  he  said  if  I  called  later  on  he  might 
have  found  them.  I  went  later  on,  and  he  showed 
them  to  me.  Once  he  had  turned  them  up  he  made 
no  objection  to  showing  me  the  prescriptions.  As 
far  as  I  can  recollect,  the  only  excuse  he  offered  for 
not  showing  me  the  prescriptions  was  that  he 
would  ha  ye  to  go  through  hundreds  of  prescrip- 
tions to  find  them — that  he  was  a  chemist  for  a 
benefit  society,  and  people  were  coming  in  all  day 
with  prescriptions 

501.  \Mien  you  obtained  those  prescriptions,  to 
whom  did  you  hand  them  ? — I  submitted  them 
with  my  report  to  my  chief,  the  Medical  Officer  of 
Health.  I  may  say,  to  show  the  chemist  had  no 
objection  to  giying  me  the  prescriptions,  where  I 
had  taken  copies  of  prescriptions  from  a  chemist's 
assistant  the  chemist  himself  afterwards  came 
with  the  originals. 

502.  Have  you  had   anything  to   do   with   the- 
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administering  of  the  Medical  and  Pharmacy  Act  ?    mi.  h.  c. 
— I  have  issued  certificates  for  opium,  hut  have     ^"^i^^^- 
had  notliino-  to  do  with  tlie  Medical  and  Pharmacy  Aug. i;i  1908 
Act. 

508.  Eyerv  chemist  keeps  a  poison  hook  ? — Yes. 
At  Pohm's  where  he  had  no  register  and  was 
disinclined  to  produce  any  evidence  of  how  he 
had  disposed  of  it,  I  there  saw  liis  poison  hook. 

504.  There  is  also  a  prescription  book,  in  which 
poisons  dispensed  witli  the  prescriptions  of  medi- 
cal practitioners  are  entered  ? — Yes. 

505.  Y"ou  know  you  cannot  inspect  tliat  book  ? — 
I  have  not  seen  the  prescription  book  at  any  time. 

506.  Y^our  instructions  usually  are  that  you 
must  not  inspect  the  prescription  book  ? — I  had 
no  instructions  not  to  see  the  prescription  book.  I 
was  asked  to  see  the  register,  and  where  the 
chemist  had  no  register  to  produce  I  asked  if  he 
could  volunteer  any  other  record. 

507.  Y^ou  considered  that  the  chemist  ought  to 
have  kept  a  register.  He  had  no  register.  Did 
you  not  inform  him  that  he  was  incurring  serious 
liabilities  under  those  regulations  ? — Y"es,  as  I 
honestlv  believed  the  chemist  was  incurring  liabili- 
ties  in  not  keeping  that  register. 

508.  Had  any  sort  of  notice  been  sent  to  the 
chemists  that  thev  were  called  upon  to  do  this  ? — 
I  understand  every  chemist  had  a  copy  of  the 
regulations  posted  to  him. 

509.  J//-.  H.  >S'.  rcw  Zt/L]  With  regard  to  Mr. 
Eohm,  who  refused  to  give  you  tlie  prescriptions, 
did  you  get  thcun  from  him  ultimately  ? — No  ;  I 
never  saw  the  prescriptions.  l)ut  he  gave  mo 
verbally  all  the  information  I  required — the 
amounts  and  tlie  names  of  the  doctors. 

510.  Dr.  Bec/r.]  This  law  of  190()  is  a  pure 
Customs  law,  is  it  not  ? — Yes. 

511.  It  allows  certain  x^eople  to  import  opium, 
specifying  who  those  people  are  V — Yes,  under  ])er- 
mit  to  be  ol)tained. 

51'^.  And  makes  provisions  i'oj-  regulations  to  bo 
made  in  the  administration  ? — Yes. 

fj  2 
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h.  II.  c.        513.  In  a  pure  Customs  law,   for  the  purpose  of 
^''"^"'     controllint»'  importations,    regulations  made  under 
^'.13. 1 90S.  it  would  refer   to   importers  alone? — Well.    I  was 
going  on  the  regulations  drawn  up  under  the  pro- 
visions made  in  the  law. 

514.  Any  contravention  of  this  law  would  apply 
to  persons  importing  ? — I  presume  any  contraven- 
tion of  the  Customs  hiw  would,  but  the  regulations 
also  state  '•  however  the  opium  is  acquired."  It 
does  not  say  importers  only  ;  it  says  •'  however 
acquired." 

Friday,  Au()mt  14th,  1908. 


PRESENT : 
Mr.   Upixgton  (('hairman.) 


Dr.  Beck. 

Mr.  Tod. 

Mr.  H.  8.  van  Zyl. 


Dr.  Hewat. 
Mr.  Cr  on  Wright 
Schreiner. 


Dr.  Adolf  Simhins  Arenhold,  examined. 
^•^•f-         515.    Chair mcui.l  AYhat    are    vour    degrees? — I 

rciinolu  * 

-    '    have  the  State  Diploma  in  Medicine,  German  Em- 
f.  14. 1908.  p^j,^^   and  am  an  M.D.  of  the   Eoyal   University, 
Gottinger. 

516.  You  are  a  duly  licensed  medical  practi- 
tioner practising  in  Cape  Town  ? — Yes. 

517.  You  were  one  of  the  practitioners  brought 
before  the  Colonial  Medical  Council  last  >  vear, 
charged  with  having  prescribed  opium  for  pur- 
poses other  than  bona  fide  medicinal  purposes  ? — 
That  is  so. 

518.  The  Council  found  that  vou  had  been  guiltv 
of  improper  and  unprofessional  conduct,  and  you 
were  reprimanded  ? — Yes. 

519.  You  have  requested  to  be  allowed  to  give 
evidence  before  this  Committee  ? — Yes. 

520.  Do  you  wish  to  offer  any  observations  upon 
the  working  of  the  Colonial  Medical  Council  in 
its  judicial  functions  ? — Yes.  I  wish  to  make  some 
general  statements  which  have  come  to  my  notice. 
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521.  AVhat  points  do  you  Avisli  to  direct  attention  di-  a.  e 
to  ? — I  wish,  in  connection  with  the  inquiries  -^'"^''^' 
which  were  held  on  the  conduct  of  certain  medical  Aug.  im'.i 
practitioners,  of  which  I  was  one,  to  make  a  few 
remarks  ;  first  about  the  actual  steps  which  were 
taken,  and  which  led  to  the  inquiries  being  held 
before  the  Colonial  Medical  Council.  I  may  say  I 
do  not  think  any  of  the  medical  practitioners  who 
were  charoed  bv  the  Government  at  that  time  felt 
it  more  keenly  than  I  did,  because  at  the  time  T 
was  hokling  the  position  of  Acting  Medical  Officer 
of  Health  for  the  City  of  Cape  Town,  and  as  such 
I  was  allowed  to  do  general  practice,  because  I  was 
simply  acting  for  the  man  who  was  away.  I  was 
in  constant  communication  Avitli  the  Medical 
Officer  of  Health  for  the  Colony,  and  we  were  on 
perfectly  friendly  terms.  I  do  not  wish  to  be  per- 
sonal in  any  way,  but  I  was  surprised  when  1 
received  a  summons  to  appear  before  the  Colonial 
Medical  Council  for  prescribing  something  which 
I  considered  perfectly  within  my  right.  I  had 
been  as  a  medical  practitioner  on  the  Continent. 
I  had  had  to  do  with  people  called  morphinists  — 
people  who  inject  morphia  under  the  skin,  and 
also  eat  morphia — and  the  methods  adopted  there 
were  that  you  were  to  treat  those  people,  in  order 
to  get  rid  of  their  habit  of  the  abuse  of  the  drug,  by 
continuing  to  give  them  the  drug  in  diminishing 
doses,  according  to  your  discretion.  I  never  learned 
the  method  of  breaking  off  the  habit  at  once  in  the 
morphinist.  1  naturally  thought  it  was  perf(3ctly 
legitimate  for  a  registered  qualified  medical  man 
to  do  that  here,  because  we  had  to  do  with  the 
Chinese  population  in  Cape  Town,  and  these  people 
had  been  getting  any  amount  of  opium  (id  libiiinn 
over  the  counters  in  Cape  Town.  The  Government 
had  never  interfered  with  it,  and  would  not  liave 
done  so  if  it  had  not  been  that  the  Transvaal  were 
compelled  to  do  so.  I  think  our  i-egula,tions  were 
flamed  on  the  basis  of  the  Transvaal  Oi'diiiance, 
because  they  found  there  tliey  liad  tin;  })()pulation 
who  had  been  smokers.     A  lot  of  these  men  were 
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j  Dr.  A.  s.  invalids  too.  We  found  it  was  necessary  on  the 
Arenhoid.    pg(;,Qn^i^^(.ii(-[.^tion   of    the   Chinese  Consul-General 

?A.uir  ! 4,1  i)08.  there,  who  ought  to  know  something  about  the 
Chinese  habits,  and  how  much  opium  the  Chinese 
can  smoke.  It  was  on  that  basis  that  they  allowed 
the  Chinese  two  pounds  of  opium  per  man  per 
month — not  on  permit,  but  on  a  medical  prescrip- 
tion. I  would  like  the  Committee  to  note  that  the 
Ordinance  says  distinctly  on  a  medical  prescrip- 
tion. 

522.  Before  you  go  further,  was  any  copy  of  the 
regulations  framed  under  the  Customs  Amendment 
Act  of  1896  furnished  to  you  ? — No. 

523.  As  far  as  you  know,  was  it  furnished  to 
any  medical  practitioner  in  Cape  Town  ? — I  heard 
of  one  who  got  a  copy  at  Worcester,  where  there  is 
no  Chinese  population. 

524.  It  was  not  generally  circulated  amongst  the 
medical  practitioners  In  Cape  Town  ? — No  ;  not 
even  the  Medical  Officer  of  Health  for  the  City  had 
seen  or  heard  of  them.  He  told  me,  when  he 
heard  about  these  inquiries,  that  the  whole  thing 

r  was  new  to  him. 

525.  Dr.  Beck.]  Your  pomt  is  that  this  regula- 
'                 tion  was  really  drawn  upon  the  basis  of  the  Trans- 
vaal law  ? — Yes,  I  believe  so. 

526.  And  that  in  the  Transvaal,  at  the  recom- 
mendation of  the  Consul-General,  it  is  a  recognized 
condition  under  the  regulations  that  two  pounds 
of  opium  can  be  procured  per  month  per  man 
under  medical  prescription  ? — That  is  so  according 
to  the  Ordinance.  Not  only  that ;  it  goes  further. 
It  is  distinctly  understood  in  the  Transvaal  that  if 
a  Chinaman  once  gets  his  prescription  for  two 
IDOunds  of  opium  a  month,  he  need  not  return  to 
the  mediccd  man  to  get  a  further  prescriptioD,  but 
the  chemist  can  constantly  give  him  that  every 
month.  That  was  the  liberty  and  latitude  allowed 
the  Chinamen  by  the  advice  of  the  Consul-General 
in  the  Transvaal,  and  it  was  to  be  on  a  medical 
prescription.  I  brought  that  to  the  notice  of 
the   Council   when   I  was   before  them,  but  they 
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said.  ''  We  have  nothing- to  do  with  the  Transvaal."  ^^-^^^-^f^ 
That  was  whv  I  was  astonished  1  was  brought  '*^'^° 
before  the  Council.  That  is  my  first  point.  I  Aug.  u,  i908. 
must  say  I  was  so  astonished  to  find  that  I  should 
appear  before  the  Council  charged  with  an 
unprofessional  act  of  this  description,  which 
seemed  so  aross  that  everybody  shuddered  over  it 
at  first,  and  that  when  I  defended  myself  before 
the  Council,  which  I  did  in  no  uncertain  terms, 
and  made  a  deliberate  attack  on  the  administra- 
tion of  the  Act — I  did  not  attack  the  Council,  but 
the  administration  of  the  Act  and  the  steps 
leading  to  the  inquiry  ;  the  Council,  I  understand, 
has  no  power  to  originate  any  inquiry — it  was  strik- 
ing that  T  should  then  come  out  of  the  inquiry  as  a 
convicted  man.  and  yet  should  receive  numerous 
congratulations  from  the  leading  men  of  the 
medical  profession  and  from  the  lay  community. 
They  said.  •  We  feel  extremely  sorry  for  you  that 
you  have  been  convicted,  but  we  must  con- 
gratulate you  on  the  way  in  which  you  attacked 
the  medical  adviser  of  the  Government." 

527.  Chairman.']  You  say  you  attacked  the 
administration  of  the  Act  and  the  steps  leading  to 
the  prosecution,  and  also  the  medical  adviser  of 
the  Government.  AVill  you  just  tell  the  Committee, 
briefly,  what  are  your  complaints  mider  those 
three  heads  ?  Take  first  the  administration  of  the 
Act  ?— The  Medical  Act  ? 

528.  Mr.  Cronwrujltt  Schreiner.']  And  the  regu- 
lations framed  under  the  Act  ? — First  of  all,  I 
cannot  find  anything  in  the  laws  of  this  country 
which  allows  the  Government  to  go  into  a 
chemist's  shop  and  confiscate  prescriptions  which 
were  written  by  medical  men. 

521).  Chairman.]  You  are  aware,  of  course,  tliat 
under  the  Medical  and  Pliarmacy  Act  Avhere 
poisons,  of  which  opium  is  one.  are  dispensed  by 
a  chemist  not  under  a  medjcal  presci'iption  tliey 
have  to  be  entered  in  a  book  called  the  poisons 
book  ? — Yes. 
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Dr.  A.  s.         530.  Where  they  are  dispensed  upon  a  medical 
^^1.^  '    prescription   they  have  to  be  entered  in  a   book 
Aug.  14. 1908.  called  the  prescription  book  ? — Yes. 

531.  There  is  no  provision  in  the  Act  for  the 
inspection  of  the  prescription  book  by  any  one  ? — 
No  ;  only  the  poison  book.  The  Government  went 
into  the  chemists'  shops  and  took  away  those 
prescriptions — I  believe  in  all  cases  by  methods  of 
intimiclalion. 

532.  As  a  matter  of  fact,  that  is  not  now  de- 
fended, as  I  understand  it,  by  the  Government 
officials  ;  they  do  not  defend  their  action  in  that 
regard.  Do  you  suggest  that  prescriptions  should 
only  be  available  upon  an  Order  of  Court  obtained 
for  that  purpose  in  a  criminal  proceeding  ? — Yes. 
The  Government  officer  admitted  that,  because 
one  of  the  chemists  objected  to  it,  and  he  took 
advice.  As  a  matter  of  fact,  you  have  a  lot  of 
prescriptions  lying  about  in  Cape  Town  still  which 
were  given  for  opium  smoking.  It  has  not  only 
been  done  by  eight  men,  but  by  a  lot.  The  officer 
of  the  Government  w^as  stopped  in  his  illegal  pro- 
ceedings. If  we  had  not  put  our  foot  down  they 
would  have  had  about  twenty  men  before  the 
Council. 

533.  What  else  do  you  object  to  in  the  adminis- 
tration of  the  Act  or  the  conduct  of  the  inquiry? 
Let  me  ask  you,  so  far  as  you  were  concerned 
were  detectives  employed  in  your  case  ? — I  could 
not  say  that.  I  know  they  were  generally  em- 
ployed, but  I  do  not  know^  wdiether  they  were  in 
my  case.  I  know  when  I  came  to  the  Medical 
Council  inquiry  it  made  an  impression  on  me  as 
if  I  were  coming  into  a  criminal  court.  There 
were  detectives  and  Chinese  standing  about.  I 
did  not  feel  as  if  I  were  coming  before  a  profes- 
sional tribunal. 

534.  Have  you  any  further  complaints  as  to  the 
actual  conduct  of  the  inquiry  ?  You  will  admit, 
I  suppose,  that  the  members  of  the  Council 
endeavoured  to  do  their  duty  according  to  their 
lights  ?     You  do  not  accuse  them  of  partiality  ? — 
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I  do  not  accuse  the  Council  of  partiality:  I  Dr.  a.  s. 
accuse  them  of  not  conducting  their  inquiries  in 
a  proper  manner.  I  mean  at  the  present  moment.  Aug.  14.190s, 
as  the  Council  stands  now.  it  does  not  know  what 
it  is — whether  it  is  a  judicial  or  a  professional 
body.  To  give  you  an  example^  at  one  of  the 
cases  at  which  I  was  present,  where  there  was  an 
attornev  conducting-  the  case  for  the  defence,  thev 
fiist  opened  the  case — as  is  done,  I  suppose,  in  all 
inquiries  before  a  judicial  body — by  leading  evi- 
dence for  the  prosecution.  AVhen  all  the  witnesses 
for  the  prosecution  had  been  heard,  then  the 
defence  came.  After  the  defence  had  been  heard, 
all  of  a  sudden  it  struck  the  Council  tliat  their 
prosecution  was  weak  and  they  would  call  another 
witness  for  the  prosecution.  Tiie  attorney 
promptly  took  exception  to  this,  ])ut  the  President 
of  the  Medical  Council  said,  *'  AVe  cannot  uphold 
an  exception  of  that  sort,  because  we  are  not  a 
laAv  court."  The  attorney  protested,  and 
on  consultation  with  the  legal  adviser  they 
aoreed  that  the  Council  should  retire  for  a 
moment  to  discuss  the  exception.  They  then 
resumed  and  the  exception  was  apheld,  and 
the  witness  was  not  called  at  the  time,  i  came  out 
with  the  Medical  Officer,  the  adviser  to  the  Govern- 
ment, and  I  said.  "It  is  a  very  peculiar  sort  of 
procedure  this.  '  He  said.  •'  Oh,  but  you  know  this 
is  not  really  a  law  court  ;  it  is  a  comfortable 
homely  sort  of  inquiry." 

535.  Is  there  any  provision,  in  practice,  so  far  as 
you  are  aware,  for  any  conduct  of  the  prosecution 
in  such  an  inquiry  V — You  spoke  of  the  witness 
being  called  for  the  prosecution.  Who  calls  him  ? 
— The  Government,  I  shoidd  say. 

~)'M).  You  say  an  attorney  ap])eared  lor  the 
defence  in  one  ])articular  case.  Was  the  pi-osecu- 
tion  conducted  by  anybody  ?— There  was  nobody 
to  be  detected  in  the  prosecution.  II"  you  said  one 
man  prosecuted,  he  said.  "Oh,  no;  1  did  not 
piosecute  ;  the  other  man  prosecuted."  'j'lie  Medical 
Officer    of    Ihc    GovcrnnKMit     was    asked    at     tlie 
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Dr.  A.  s.     inquiry,  "  How  came  you  to  instigate  this  ?     How 
Arenhoid.    ^^^-^.^^  y^^  -j-^  ^^j^  ^Qgh  tliiiigs  before  calling  your 
Aug.  14, 190S.  brethren  together  ?     He  said,  "  I  did  nothing." 

537.  Mr.  Cronwright  Schreiner.']  Dr.  Gregory? — 
Yes.  He  said,  "  I  did  nothing.  I  am  simply  a  Crown 
witness."  I  said,  '•  But  you,  sir,  are  the  Medical 
Officer  of  the  Government,"  and  he  said,  "  Yes." 
I  said,  '•  You  advise  the  Government  in  medical 
things,"  and  he  replied,  "  Yes."  Then  1  asked, 
"  Do  you  mean  to  tell  me  the  Government  does  not 
take  vour  advice  in  such  matters,"  and  he  answered, 
"  I  am  not  prepared  te  say  that."  Just  to  give  you 
a  little  more  idea  on  this  point,  we  went  to  the 
Under  C:lonial  Secretary,  who  was  administering 
the  Act,  and  who  had  written  the  original  letter  to 
the  Medical  Council  charging  us.  A  deputation  of 
medical  men  who  had  been  indicted,  together  with 
Mr.  Jones  (Yice-President  of  the  Pharmaceutical 
Society  of  Cape  Town),  waited  on  him.  I  must 
say  the  impression  created  there  Avas  astounding. 
The  gentleman  in  question  made  the  impression 
as  if  he  knew  nothing  at  all  about  the  whole 
business.  We  pointed  out  certain  anomalies  in 
the  Act  and  in  connection  with  these  opium 
inquiries,  and  he  said,  "  It  seems  to  me  you  are 
quite  right.  I  will  make  inquiries.  I  do  not 
think,  however,  that  I  shall  be  able  to  stop  the 
first  inquiry,  because  it  is  coming  off  on  Monday  ; 
but  I  w^ill  let  you  know."  Well,  we  have  not 
heard  to  this  day.  That  is  the  Under  Colonial 
Secretary.  So  he  gave  us  the  idea  he  was  doing 
very  little  in  this  prosecution  himself. 

538.  Clidinnan.']  What  do  you  suggest  as  a 
practical  remedy  now  for  this  state  of  affairs  ? 
What  do  you  suggest  from  a  practical  point  of 
view  as  a  means  of  remedving  admitted  defects, 
either  in  regard  to  the  law  or  the  Medical  Council  ? 
You  have  already  suggested  to  us  that  doctors 
prescriptions  should  not  be  available  except  upon 
an  Order  of  Court  ?— Yes. 

539.  Have  you  anv  suggestions  to  offer  as  to  an 
improvement  in  the  constitution  of  the  Medical 
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Council? — I  think  the  Medical  Council,  as  a  pro-    Dr. a. s. 
fessional   tribunal,   oui>ht   to   be   conducted   as   a      ^^^^^^ 
judicial  body.     They  should  certainly  sum   up  in  Aug.  14,1 908. 
their  cases  as  they  do  in  the  law  court,  and  should 
give  full  svritten  juduments  and  give  reasons  for 
their  verdicts. 

540.  AVould  you  have  their  decision  final  ? — No  ; 
certainly  not. 

541.  What  in  the  nature  of  an  appeal  would  you 
sugoest  ? — That  is  a  question  I  do  not  care  to  offer 
any  advice  on — as  to  the  nature  of  the  appeal — 
but  there  should  be  an  appeal.  It  is  an  expensive 
thing  for  a  man  to  go  to  the  Supreme  Court. 

542.  Dr.  Becli'.]  As  a  matter  of  fact,  is  there  not 
an  ai^peal  under  the  present  Act  to  the  Governor  ? 
— There  is  Avhen  the  man  is  struck  oft'  the 
register.  In  a  minor  charge  I  believe  the  Council 
will  not  admit  the  right  of  an  appeal. 

543.  Your  point  is,  no  matter  Avhat  the  charge  is, 
whether  minor  or  major,  if  the  person  accused  de- 
sires an  appeal  there  should  be  some  means  for 
him  to  have  his  case  referred  to  another  tribunal  ? — 
Yes,  to  some  court  of  arbitration,  because — take  it 
whatever  way  you  like — a  man  does  not  like  to 
appear  in  the  books  of  the  Medical  Counctl  as 
stigmatized,  even  for  improper  conduct  without 
having  had  a  reason  for  that  verdict.  They  give 
no  reason :  vou  cannot  find  out  their  reason.  It 
may  appear  to  })e  absolutely  against  the  Aveight  of 
evidence.  I  know  very  well  if  1  had  kept  quiet  in 
mv  case  I  should  have  got  off,  because  the  case  of 
a  man  tried  with  me,  was  on  all  fours  with  mine — 
although  there  might  have  been  slight  tech- 
nical diff'erences — and  he  got  off'.  There  was  no 
giving  you  the  beneiit  of  the  doul)t.  When  you 
come  before  the  Council  you  are  either  a  rogue  or 
a  honest  man  ;  there  is  nothing  between — there  is 
no  doul)t.  'Ihey  even  go  so  far  as  to  state  that 
they  compliment  a  man  on  the  straightforward 
way  in  which  he  gave  his  evidence,  i  have  never 
heard  that  in  a  law  court  yet. 

54J.   (JJudnnan.^     Would   you    suggest   any   im- 


92  MINUTES   OF  EVIDENCE  TAKEN  BEFORE  THE   SELECT 

Dr. A. s.  pi'ovemcnt  in  the  constitution  of  the  body? — At 
ren^o  .  pj^.g^gj^J3  there  are  two  elements  in  the  Medical 
Aug.i4, 1908.  (jouncil,  as  you  know -one  elected,  one  nomin- 
ated ? — At  the  present  moment  there  is,  I  believe, 
a  preponderance  of  Government  nominees.  There 
is  an  ex-officio  member,  four  Government  nominees, 
and  four  elected  members.  I  think  there  are  too 
many  Government  nominees. 

545.  What  proportion  would  you  su<>oest? — I 
suggest  if  the  Government  had  a  couple  of  nomi- 
nees there  they  would  be  absolutely  sufiicient.  I 
do  believe  that  is  the  reason  at  the  present  moment 
the  Council  is  weakened  so,  because  they  cannot 
stand  up  for  what  they  wish  and  the  alterations 
they  want ;  the  Government  nominees  feel  ihey 
are  under  the  thumb  of  the  Government. 

546.  Dr.  Beck\]  Which  means,  if  the  evidence 
you  have  given  is  correct,  that  a  large  amount  of 
Government  initiative  rests  with  the  gentleman 
who  has  to  sit  on  the  Council  —  the  Medical 
Oliicer  of  Health  ?— Yes. 

547.  Because,  if  I  understand  your  evidence  cor- 
rectly, at  the  time  this  deputation  went  to  the 
Under  Colonial  Secretary  it  showed  he  was  not 
taking  a  very  active  interest  in  matters  relating  to 
the  Medical  Council  ? — Yes.  Of  course  you  have 
the  unfortunate  position  that  you  have  the  medical 
adviser  to  the  Government,  who  appears  to  have 
been  carrying  out  the  prosecutions — although  he 
denies  it — sitting  on  the  Council  as  a  judge.  He 
did  not,  of  course,  act  as  judge  in  the  opium  cases. 
And  in  future,  I  understand,  he  also  intends 
administering  the  Medical  Act,  if  he  is  not  pre- 
vented. 

548.  As  one  who  lias  been  accused  and  tried,  do 
you  think  that  is  a  right  thing  ? — No  ;  it  is  a 
vicious  principle.  We  had  a  meeting  of  medical 
men  at  the  Ijritish  Medical  Association  (AVestern 
Branch)  the  other  evening,  to  discuss  this  point, 
and  they  were  like  one  man  against  that  principle. 

649.  Do  I  understand  you  correctly  ?  You  sug- 
gest, in  the  first  place,  that  the  Medical  Officer  of 
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Health,  as  adviser  to  the  Government,  has  sreat    Dr.  as. 
power  in  initiating  proceedinos  ? — Yes.     And  now      ^^^"  ' 
he  intends  to  administer  the  Act  without  consult-  Aug.  14, 190s. 
ing  the  ^finister  responsible  to  Parliament. 

550.  Owing  to  the  fact  that  those  proceedings 
come  not  from  him  officially,  but  from  the  Govern- 
ment, as  a  Government,  that  would  affect  Govern- 
ment nominees  more  than  the  elected  members  ? — 
Yes. 

551.  That  is  what  vou  wdsh  to  suofcrest  ? — Yes. 

552.  Therefore,  in  the  first  place,  it  is  not  a 
reasonable  thing  for  the  Medical  Officer  of  Health 
to  occupy  this  dual  position  of  both  adviser  and 
member  of  the  Council,  and  secondly,  the  piopor- 
tion  of  Government  nominees  should  be  lower  in 
relation  to  the  total  number  of  members  than  it 
is  ? — Yes. 

553.  That  is  what  vou  want  to  suggest  ? — Yes. 

554.  C]iairman.~]  Do  you  consider  in  all  cases  the 
inquiry  should  be  conducted  in  public  ? — I  should 
not  say  in  unimportant  ethical  cases,  where  a  man 
has  been  guilty  of  drunkenness  or  anything  of 
that  sort,  it  should  be  in  public.  I  think  it  is 
very  hard  on  the  profession.  AVhy  should  the 
papers  be  filled  with  this  business  ?  The  Under 
Colonial  Secretary  argued  on  that  point,  "  If  there 
were  any  charge  against  me  I  should  like  it  to 
come  out  in  the  full  glare  of  daylight."  I  said  I 
did  not  think  he  would  if  he  were  affected  by  it  in 
tl)e  way  in  Avhich  medical  men  usually  are. 

555.  Would  not  holding  the  inquiries  in  private 
lay  the  Council  open  to  a  charge  of  holding  Star 
Chamber  inquiries,  and  holding  public  proceedings 
in  the  case  of  one  man  and  not  in  another  ? — I 
think  they  ought  to  discriminate.  As  a  matter  of 
fact,  it  would  be  a  very  good  thing — it  is  a  difficult 
({uestion,  I  know,  but  I  would  like  to  broach  it — if 
you  could  have  a  grand  jury,  to  sift  all  cases 
before  deci'iing  that  they  should  ])e  placed  ])efore 
the  Council  for  pu])lic  trial. 

556.  Dr.  Beck.]  In  other  words,  you  think  there 
should  be  a  sub-committeee  appointed  to  investi- 
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Dr.A.  s.     gate  cliargos  made,  and  to  report  to  the  Council 
Arenhoid.    ^y  1^(3^1^(31.  ^j^g  cases  sliould  be  tried? — Yes.     As  an 

Aug.  14,1908.  example,  on  the  Continent  the}^  never  allowed 
people  to  fight  a  very  serious  duel  before  it  went 
to  a  court  of  honour — as  they  call  it — and  they 
decided  whether  that  duel  was  to  be  fought  or  not. 
A  good  many  of  these  things  were  settled,  and 
no  one  heard  anything  at  all  about  them.  That 
would  be  a  good  idea  to  my  mind,  and  I  do  not 
speak  without  authority.  It  has  been  mooted  in 
our  medical  papers.  I  believe  that  would  meet 
the  wishes  of  the  profession  excellently.  Of  course 
there  are  difficulties  in  the  matter  of  the  constitu- 
tion of  a  body  of  that  sort. 

557.  Is  there  any  other  point  to  which  you  wish 
to  draw  attention  ? — With  regard  to  the  Medical 
Council  ? 

558.  Yes  ? — At  the  present  moment  the  Medical 
Council  have  not  the  power  to  subx3oena  a  witness. 
In  one  of  these  opium  cases  we  wanted  to  call  a 
certain  witness  for  the  defence.  Well,  we  had  to 
wait  and  wait,  and  we  could  not  compel  that  man 
to  come — a  chemist — and  the  Medical  Council 
said,  "  We  are  very  sorry,  but  we  have  no  powers," 
and  of  course  it  suited  the  Crown  verv  well  that 
that  man  could  not  come.  Thev  did  not  trv  in 
any  way  to  expedite  matters.  They  said.  •'  We 
have  no  power  to  subpoena  a  man."  A  Select 
Committee  have  the  power  to  subpoena  a  man  ; 
you  are  ordered  to  come.  The  Medical  Council 
has  to  go  on  its  knees  and  beg  a  man  to  come.  If 
I  want  my  witness  I  have  to  do  all  sorts  of  tilings 
to  get  him  ;  I  have  to  send  a  cab,  and  offer  to  pay 
him,  and  all  sorts  of  things.  That  is  a  very  great 
difficulty  in  the  administration  of  the  Medical 
Council. 

559.  Chain)} av.]  I  want  to  put  a  general 
question  to  you.  Are  you  a  member  of  the  Eritish 
Medical  Association  ? — I  am. 

560.  Has  that  body  considered  at  all  the  question 
of  handing  over  the  administration  of  the  Medical 
and    Pharmacy    Act    to    the    Medical   Officer   of 
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Health? — Yes;    tliev  have    considered     it     very    or. a. s. 

seriously.  "  *        ArenhoW. 

561.  Are   von   in   a  position  to  state  what   the  ^"^•i'^- 1'^^^'- 
views  of  that  body  are  ? — Yes.     I. was  present  at 

a  special  meeting  held  last  week,  and  it  was  a 
very  hot  meeting  indeed.  The  British  Medical 
Association  are  about  the  calmest  body  of  gentle- 
men you  could  find,  and  it  takes  a  great  deal  to 
excite  them,  but  they  were  very  excited  last  week. 

562.  Mr.  Cronivrigld  Sclireiner.']  Adverse  ? — 
Adverse  to  the  anomalous  position  which  has 
apparently  been  created  in  accordance  with  the 
GovertDnetit  Gazette  notice.  I  was  astonished  that 
the  Medical  Officer  of  Health  for  the  Colony  said 
at  the  Medical  Council  that  he  had  not  seen 
the  Govermnent  Gazette  in  which  the  administra- 
tion of  the  Act  had  been  given  over  to  him.  I 
wish  you  to  read  that  statement  in  print. 

568.  The  effect  of  that  is  that  the  profession 
consider  that  the  administration  of  the  Act  should 
be  left  in  the  hands  of  the  Colonial  Medical 
Council,  as  at  present  ? — That  it  should  l)e  left 
decidedly  in  the  hands  of  the  Minister.  The 
Medical  Council  should  be  an  advisory  body 
directlv  responsible  to  the  Government,  and  not  to 
the  Medical  Officer  of  Health.  The  Medical  Officer 
of  Health  came  and  wanted  to  make  out  that  it 
was  better  for  him  to  be  the  mouthpiece  of  the 
Council  to  the  Oovernment.  and  he  says  so  in  his 
own  arguments.  He  tells  the  President  of  the 
Medical  Council,  "'It  is  not  best  for  you  to  speak 
about  the  case  to  the  Minister  ;  it  is  much  better 
to  let  me  do  that  for  you." 

564.  You  consider  the  Colonial  Medical  Council 
reformed,  so  as  to  be  really  an  elected  l)ody, 
would  ]je  a  better  mouthpiece  of  the  views  of  the 
profession  generallv  than  the  Medical  Officer  of 
Health? —Decidedly.  The  Medical  Officer  of 
HcMlth  ought  only  to  be  an  adviser  iu  matters 
aifecting  Public  Jicallh.  1  might  explain  at  the 
present  moment  this  alteration  in  administration 
has    produced    this    position,    that   the     ^Medical 
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Dr.  A.  vS.  Officer  of  Health  is  on  the  Council  and  he  aclmi- 
Arenhoid.  j^^^^^gj,^  ^^q  ^^t  ;  that  is  to  say,  he  is  the  chief 
Aug.  14, 19(18.  clerk  of  the  administration  of  the  Act,  according 
to  the  new  regulations.  He  sat,  deliberated  and 
voted  on  the  Medical  Council,  and  the  Secretary 
writes  a  letter  to  the  administrator  of  the  Act — 
the  Under  Colonial  Secretary.  It  passes  through 
the  hands  of  the  chief  clerk.  He  reads  the  cor- 
respondence, puts  his  blue  pencil  through  it  or 
makes  his  remarks.  You  know  what  this  means. 
It  is  one  thing  if  vou  let  a  bodv  of  medical  men 
send  recommendations  to  a  lav  administrator,  as 
an  advisorv  bodv :  it  is  a  vcrv  different  thing 
however  if  it  has  to  pass  through  a  medical  chief 
clerk's  hands  for  his  remarks,  especially  when 
that  clerk  has  already  voted  on  the  subject,  and 
perhaps  given  an  adverse  vote  ;  it  is  ridiculous. 

565.  Mr.  H.  S.  van  Zyl]  AYith  regard  to  the 
constitution  of  the  Council,  do  not  you  think  it 
is  desirable  there  should  be  more  country  members 
on  it  ?  At  present  the  Council  is  practically 
constituted  of  doctors  living  in  Cape  Town  and 
suburbs  ? — Yes  ;  that  would  be  ver}^  desirable, 
but  of  course  there  will  have  to  be  some  alteration 
in  the  way  of  election.  At  the  present  moment 
there  is  more  combination  amongst  the  men  here, 
and  they  nominate  their  candidates,  and  there  is 
no  co-operation  amongst  the  medical  men  in  the 
country.  Yoa  can  only  expect  that  in  a 
country  of  such  long  distances.  As  a  rule  these 
men  are  simply  put  up  in  Cape  Town.  I  believe 
we  have  one  man  in  the  Eastern  Province,  and  he 
is  a  Government  nominee. 

566.  Do  you  not  think  that  is  undesirable  ? — It 
is  very  undesirable,  but  unless  we  alter  the  whole 
electoral  system  for  the  Medical  Council  I  do  not 
see  how  we  can  alter  it. 

567.  Dr.  Beck.]  If,  for  purposes  of  the  election, 
the  Colony  were  split  into  areas,  each  area  to  elect 
a  representative,  would  that  meet  it  ? — That  would 
be  better,  but  it  would  be  more  expensive. 

568.  The    question    whether    it    is     practicable 
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arises,  because  you  recognize  it  would  he  very  Dr.  a.  s. 
difficult  for  men  living  a  long  distance  away  to  '^'"^^^^• 
attend  in  Cape  Town  ?— Yes.  ^         Aug.  ili908. 

569.  So  however  desirable  such  an  arrangement 
may  be.  theoretically,  there  may  be  practical 
difficulties  ? — Yes. 

570.  Mr.  H.  S.  van  Ztjl.]  Of  course  it  is  not 
necessary  for  a  member  of  the  Council  to  be 
present  at  each  meeting  ? — It  is  not  necessary,  but 
it  may  be  important  for  him  to  be  present  on  a 
certain  occasion.  As  a  matter  of  fact,  the  Eastern 
Province  Government  nominee  comes  once  every 
two  or  three  months.  I  think. 

571  You  might  get  men  from  Paarl  and  Stellen- 
bosch  and  Worcester,  even  if  you  could  not  get 
them  from  parts  further  away  ? — Yes. 

57.2.  Do  you  not  think  it  would  hQ  desirable  to 
say  that  not  more  than  two-thirds  or  three-quarters 
of  the  members  of  the  Council  should  be  practising 
in  Cape  Town  and  sul)urbs,  and  give  the  country 
the  chance  of  having,  say,  one-quarter  of  the 
members  of  the  Council  ? — Yes.  I  think  it  would 
be  very  desirable  to  have  a  more  representative 
bodv  but,  as  I  say,  vou  will  liave  to  alter  your 
electoral  system. 

573.  If  you  say  the  country  shall  have  at  least 
one-quarter  of  tiie  members,  meaning  outside  the 
Peninsula  ? — Yes.  I  think  that  would  be  Avelcome 
to  the  profession  as  a  whole. 

574.  It  seems  to  me  very  undesirable  that  all  the 
doctors  in  the  Cape  Colony  should  be  represented 
])y  men  residing  only  in  the  Peninsula  ? — Yes. 

575.  Because,  after  all,  the  Peninsula  is  not  the 
Cape  Colony  ? — Yes. 

576.  Dr.  Beck.']  Under  sucli  a  scheme  there 
Ayoulcl  be  notliing  to  prevent  the  country  electorate 
putting  u\}  a  man  in  Cape  Town  if  they  chose  ? — 
No,  nothing. 

577.  15ut  it  would  give  them  the  power  to  elect 
some  one  who  they  believed  would  represent  their 
interests? — Yes.  As  a  matter  of  fact,  they  do  it 
now,  although  perhaps  they  would  not  have  the 

[,\.  12— '08.]    Colonial  Mcdiciil  Council.  H 
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Dr.  A.  s.     means    of    brinofino-   about   co-operation   amongst 

Arenhold.     xi  i  o      »  f  r^ 

_  themselves. 
Aug.  14, 1908.  578.  The  difference  between  the  last  suggestion 
and  the  present  practice  is  this  :  that  where  the 
country  people  pu^t  up  a  man  in  Cape  Town,  he  is 
voted  for,  not  only  by  them,  but  by  the  Cape  Town 
men  as  well,  who  represent  a  very  large  portion  of 
the  constituency  ? — Yes  ;  that  is,  it  comes  back  to 
the  point  that  the  men  in  the  country  cannot  work 
together.  It  is  desirable  that  the  men  in  the 
country  should  have  representation.  Of  course 
they  have  it  now.  That  is  a  difficult  question  to 
answer  straight  away.  I  think  one  should  get  the 
feeling  of  the  profession  on  that. 

579.  Mr.  H.  S.  van  Zi/l.]  You  think  it  is  desira- 
ble something  of  that  kind  should  be  done  ?— Yes. 

580.  We  had  Dr.  Kruger  before  us  yesterday,  and 
he  said  with  regard  to  these  opium  cases  the 
Council  did  not  treat  all  the  doctors  alike — that  in 
the  case  of  some  of  the  doctors  a  public  inquiry 
was  held  and  in  the  case  of  others  a  private 
inquiry  ? — Yes. 

581.  And  he  complained  of  that.  What  do  you 
say  in  regard  to  that  ? — It  is  so.  Whether  it  was 
done  intentionally  or  unintentionally  I  do  not 
know.  I  should  like  to  know  who  was  responsi- 
ble for  that,  and  who  again  is  the  moving  spirit 
behind  that  publicity  or  non-publicity  of  an  in- 
quiry. It  would  be  very  interesting  to  find  out 
who  is  at  the  back  of  that.  I  will  tell  you  my 
experience  of  it.  This  self-same  deputation  of 
indicted  medical  men,  plus  the  vice-president  of 
the  Pharmaceutical  Societv — Mr.  Jones,  the 
chemist,  who  was  like  a  father  to  us  in  our 
trouble  and  thouoht  we  had  been  badlv  treated 
— went  to  the  Under-Colonial  Secretary  before 
the  first  inquiry  came  ofi'.  We  *  said,  "  Well, 
if  you  can  do  nothing  for  us,  Mr.  Janisch, 
for  goodness  sake  keep  the  press  away,  because  the 
reputation  of  a  medical  man  is  the  only  thing  he 
has  got,  and  whether  we  are  guilty  or  not,  there  is 
always   a    tremendous   agitation :     your  patients 
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cannot  understand  how  you  have  been  jyuilty  of  ^r.  a.  s. 
improper  conduct."  He  said,  "  If  there'  is  any-  ^'"''y'^- 
thing  hanging  over  my  head  I  like  it  threshed  out  ^"°  ^^-  >^'^^- 
in  the  ligiit/'  He  said  further,  "  We  cannot  do  it  ; 
there  can  be  no  due  inquiry  unless  it  is  public." 
AVe  went  away.  Up  to  the  fifth  case  they  were 
all  public,  and  the  press  were  present.  "WTien  the 
three  Port  Elizabeth  cases  came  on  and  another 
from  Cape  Town — four  cases — we  were  waiting  for 
these  cases,  to  see  the  report  of  them,  and  then  we 
heard  the  men  had  been  tried.  No  one  knew  any- 
thing about  it  at  all.  All  of  a  sudden  we  dis- 
covered them  in  the  Medical  Becord  for  the  first 
time,  a  week  later.  I  said,  "  AVhat  is  this  ?  This  is 
very  peculiar."  I  went  at  once  to  the  editor  of  the 
South  African  News,  and  said,  "  Look  here,  how  is 
it  vou  have  not  had  this  trial  reported '?"  He  said, 
"  Which  trial  ?  "  I  replied,  "  These  Port  Elizabeth 
men  who  have  been  tried."  "  What  !  Have  they 
been  tried,"'  he  asked,  and  I  said.  "  Yes,"  and  he 
then  told  me,  "  I  will  make  inquiries.  We 
generally  get  notice  when  a  case  is  coming  off."  He 
made  inquiries,  and  said,  "  No  ;  we  have  received 
no  notice  at  all.  They  usuall}'  let  us  know  when 
a  case  is  coming  off  ;  that  has  always  been  the 
custom."  He  wrote  a  long  leading  article  on  the 
subject,  in  which  he  complained  of  it.  The  same 
thing  happened  in  the  next  case,  in  spite  of  his 
leading  article.  So  the  last  four  cases  were  tried 
without  the  x)ress  being  present,  although  we  were 
distinctly  told  by  the  Under  Colonial  Secretary 
they  must  be.  Now  it  is  very  peculiar  that  that 
should  have  been  so,  especially  when  the  public 
press  had  already  comi:)lained  of  it.  Another 
point  is  that  they  should  not  be  allowed  to  try  a 
man  by  proxy.  They  allow  a  man  to  sit  at  liome 
and  then  try  him.     He  writes  a  note. 

582.  You  feel  that  is  wrong  ? — Yes.  Then  tlioy 
have  no  power  to  take  evidence  on  commission 
either. 

58:5.  There  is  another  matter  J)r.  Kruger  dn^w 
attention  to.  and   that  is  that  cei'tain  doctors  who 
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Dr.  A.  s.  were  guilty  of  the  same  offence — if  it  was  an 
Arenhoid.  q£[;(,j^(3(3  ^]^r{^  \^q  ^ncl  YOU  wero  cliargccl  Avith — were 
Ang.  14, 1908.  not  brouglit  up  before  the  Council  at  all.  I  think 
he  mentioned  Dr.  Sellar  and  Dr.  Pitt.  Is  tliat  so  ? 
— I  have  found  one  of  the  prescriptions  of  Dr. 
Sellar  amongst  my  prescriptions.  I  know  a  pre- 
scription of  one  doctor  was  given  to  the  authorities 
by  a  chemist  in  Cape  Town — I  think  he  gave 
evidence  before  vou — and  that  man  has  not  been 

4-' 

indicted, 

584.  You  think,  if  it  w^as  necessary  to  bring  men 
who  had  given  opium  prescriptions  before  the 
Council,  he  should  have  been  brought  there  ? — I 
see  no  reason  for  any  discrimination  being  made. 

585.  Have  you  any  idea  why  these  men  were 
not  brought  forward  ? — No.  unless  there  is  some 
animus  in  the  question  ;  I  do  not  know. 

586.  Br.  Beck.]  If  there  were  animus  in  the 
question,  that  would  imply  the  Medical  Council 
had  knowledge  of  the  circumstances  of  this  case  ? 
— The  Medical  Council  had  no  knowledge,  because 
the  cases  were  not  reported  to  the  Government. 

587.  Then  there  could  have  been  no  animus  ? 
— No  animus  on  the  part  of  the  Council :  there 
may  have  been  animus  on  the  part  of  the  Govern- 
ment. 

588.  Had  the  Government  knowledge  of  those 
men  ? — I  could  not  sav. 

589.  Mr.  H.  S.  van  Zyl]  Dr.  Sellar  and  Dr. 
Pitt  appear  in  the  list  produced  by  Mr.  Bellew  ? — 
The  chemist  said  he  gave  the  prescription  of  Dr. 
Maberley,  Woodstock,  and  he  was  not  indicted. 

590.  These  men  appeared  as  having  given  pre- 
scriptions, and  they  were  not  tried  ? — I  only  know 
of  Sellar  and  Maberley. 

591.  Pitt's  name  also  appears  in  the  list.  AYas 
he  tried  ? — No. 

592.  ilir.  Cromv right  Schreiner.]  You  have  the 
German  degrees,  but  you  are  a  South  African, 
born  and  educated  here  ? — Yes  ;  I  am  a  British 
subject  and  educated  here. 

593.  Are  you  in  favour  of  giving  the  Medical 
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Council  final  judicial  functions  in  an v  case  at  all    Dr.  a.s. 
— givino-    finality   of    decision    in    tliose   judicial    ^^•^^^^^• 
functions  ? — No.  Aug.  u,  loos. 

594.  You  think  an  appeal  ought  to  be  allowed, 
if  not  to  the  Supreme  Court  to  some  body  con- 
stituted for  the  purpose  ? — Yes. 

595.  I  take  it  such  body  should  be  men  accus- 
tomed to  dealing  with  evidence  ? — Especially  as 
long  as  they  do  not  give  written  judgments  and 
reasons  for  their  verdicts. 

596.  You  say  there  should  be  an  appeal  from 
every  judicial  decision  of  theirs  if  necessary  ? — 
Yes,  because,  after  all.  it  is  alwavs  a  stigma  on  a 
man. 

597.  In  the  case  of  a  man  who  Avas  cited  to 
appear  before  the  Medical  Council  on  any  charge, 
would  you  be  prepared  to  give  him  the  option  of 
saving  whether  he  should  be  tried  bv  the  Council 
or  the  Court  ?  —  Purely  ethical  questions  you 
cannot  try  in  the  Court,  but  judicial  Cjuestions  you 
can. 

598.  Is  drunkenness  a  judicial  question  ? — Xo  ;  it 
is  a  professional — an  ethical — question. 

599.  What  matters,  for  instance,  shoukl  vou  sav 
he  should  not  have  the  option  of  going  to  Court 
on  ?  What  do  you  describe  as  strictly  professional  ? 
— The  Council  can  reallv  onlv  deal  with  ethical 
questions. 

600.  You  describe  drunkenness  as  ethical  ? — Yes. 

601.  I  put  it  to  you  that  drunkenness  in  a 
medical  man  is  a  very  serious  offence  indeed  ? — 
Yes,  and  particidarly  when  it  comes  in  contact 
wdth  his  duties.  I  should  say  he  can  drink  as 
much  as  he  likes  privately  and  that  the  Council 
has  not  the  right  to  interfere  with  him  on  purely 
moral  grounds. 

602.  Drunkenness  on  the  part  of  a  professional 
man  is  a  very  grave  offence  indeed  ? — Very  grave. 

608.  I  agree  with  you  it*  he  likes  to  l)e  diuidc  in 
his  house  when  not  acting  in  a  professional 
capacity,  and  he  recovers  liis  full  senses  hefoi'e  lie 
prescribes,  that  is  his  own  loolcuut? — Of  course,  he 
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Dr.A.  s.     may   make    a    mistake    when    drunk    at    home, 
Arenhoid.    gj^p'^^^j^l^y  jf  j^g  cllspenses  his  own  prescriptions. 
Aug.  14, 1908.      (304    Drunkenness  is  a  very  grave  offence? — Yes. 

605.  Why  w^ould  you  (jonfine  that  as  an  ethical 
offence  to  the  Medical  Council  ? — Drunkenness  at 
home  is  not  a  criminal  act,  according  to  the  laws 
of  our  country.  You  cannot  get  hold  of  a 
drunken  man  at  home,  but  you  can  in  the  street 
or  in  the  execution  of  his  duty. 

606.  But  if  he  were  proved  to  he  drunk,  or 
under  the  influence  of  liquor  injuriously,  when 
prescribing  or  officiating  as  a  medical  man,  would 
vou  confine  that  strictlv  to  the  Medical  Council  ? 
— Yes.  I  think  you  can,  and  ought,  to  confine  it 
to  the  Medical  Council,  because  I  do  not  see  how 
you  can  bring  him  before  the  Court  at  all  for  that 
unless  he  has  injured  any  one,  and  then  a  criminal 
or  a  civil  action  for  damages  would  lie. 

607.  Your  reason  is  the  law  does  not  provide 
for  those  trials  ? — Yes.  It  is  onlv  when  he  comes 
under  the  civil  or  criminal  law  that  you  can  bring 
him  before  the  Court. 

608.  Do  vou  or  do  vou  not  think  that  it  would 
be  better  for  the  Medical  Council  to  conduct  those 
cases  somewhat  on  the  lines  of  the  Incorporated 
Law  Societv  which,  if  it  is  satisfied  that  a  case 
lies  against  an  attorney  for  unprofessional  con- 
duct, may  cite  him  before  the  Supreme  Court  ? 
For  instance,  in  a  matter  of  fees  if  the  Law 
Society  is  satisfied  there  is  a  prima  facie  case  they 
have  him  cited  in  the  Supreme  Court.  V^  hy 
should  not  the  Medical  Council  adopt  a  similar 
attitude  ? — That  would  be  very  desirable,  only  the 
case  is  this.  There  is  just  a  slight  difference. 
The  Incorporated  Law  Society  are  lawyers,  They 
go  to  the  Court,  and  they  are  lawyers  too.  If  you 
had  an  Incorporated  Medical  Society,  and  had 
medical  men  sitting  on  the  bench,  they  could 
decide  on  those  questions. 

609.  That  would  not  make  them  ^\\j  more 
judges  of  evidence  than  the  Medical  Council  itself. 
The  Court  is  more  competent  to  decide  on  methods 
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of  procedure  of  a  trial  than  the  Medical  Council,    or.  a.  s. 
All   appeal   to  the  Court  is  an  appeal   to  people      ^''L^  ' 
trained  to  deal  with  the  thin,i>-  properly  and  to  sift  ^"e-i^-i^^s. 
evidence.     On   vour   own   sliowino-,    the    Medical 
Council,   as   at   present   constituted,   cannot   deal 
properly  with  the  evidence  ? — Yes. 

610.  You  are  i>oino-  to  trv  a  man  for  a  thino- 
which  damns  him  as  a  professional  man  and  ruins 
him.  and  vou  will  leave  that  as  an  offence  to  be 
dealt  with  bv  a  bodv  of  men  who  are  absolutelv 
untrained  to  deal  with  evidence  ? — I  think  it 
would  be  a  verv  oood  thino-  indeed  if  everv  case 
tried  before  the  Medical  Council  went  for  review 
to  a  judge  in  chambers — the  evidence  and  the 
verdict. 

nil.  And  the  summing  up  in  Avriting  ? — Yes  ;  it 
ought  to  be  summed  up  in  writing  and  ought  to 
go  before  a  judge  in  chambers,  like  a  Magistrate's 
finding. 

(312.  You  think  that  would  be  a  sufficient  safe- 
guard ? — Yes. 

61o.  Further,  you  would  allow  an  appeal  to  a 
fully  constituted  C^ourt  ? — Yes. 

614.  That  is  an  elementary  principle  of  justice, 
I  take  it  ? — Yes  ;  you  should  not  interfere  with  a 
man's  desire  to  appeal  provided  lie  gives  timely 
notice. 

615.  I  feel  sure  Parliament  will  not  constitute  a 
Medical  Council,  or  any  lay  body  of  men,  a  Court, 
and  give  them  the  rights  ot  a  Court  to  sum- 
mon witnesses  and  all  that  kind  of  thing  ;  but  if 
they  cannot  summon  witnesses  what  guarantee 
have  you  got  that  a  man  Avill  get  fair  play  V — 
None  whatever. 

6]().  ]]ut  then  a  body  constituted  like  that  is  not 
really  capable  of  doing  justice,  with  the  best  int(?n- 
tions  in  the  world,  to  the  aggrieved  man.  lias  lie 
a  safeguard  that  he  will  Ik;  justly  dealt  with  under 
these  conditions?  lie  has  not.  JUit  you  tliiiik 
that  would  be  met  by  tlu^  suggestions  you  have 
made  ? — Yes. 

617.    In  th(^  first  place,  in  every  case  theevidcuice 
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i)r.  A.  s.    and    the    tiiiding,    with   the   reasons,  in  writing, 
renvoi.    gj^Q^^j^j    oq    foi'  review.   before   a   judge   and  tlie 
Augfii,  1908.  aggrieved  man,  if  he  so  desired,  should  liave  an 
appeal  to  the  Court  ?  — Yes. 

618.  You  would  be  satisfied  with  that  person- 
ally ? — I  w^ould,  yes. 

•-  ■'4 

619.  You  say  the  reputation  of  a  medical  man  is 
the  only  thing  he  has — of  course  qua  medical 
man — as  a  professional  man  he  may  be  ruined  ? — 
Yes. 

620.  Not  only  may  he  be  ruined,  but  the  pui)lic 
may  be  deprived  of  the  seridces  of  a  very  capable 
and  honourable  gentleman  through  some  mistake 
in  the  course  of  justice  ? — Yes. 

621.  Therefore  I  take  it  you  are  of  opinion  tliat 
the  public  and  the  men  interested  should  be  pro- 
tected to  the  utmost  capacity  Parliament  can 
protect  them,  without  limiting  the  rights  of  the 
Medical  Council  to  control  the  decency  of  the 
profession  in  a  proper  w^ay  ? — Yes. 

622.  D)'.  Hcwat.]  Are  you  in  favour  of  a  review 
and  report  by  a  judge  of  the  Supreme  Court  in 
every  case  V — Every  case  wdiere  an  inquiry  is  held 
and  evidence  led.  There  should  be  a  review  by 
a  judge  in  chambers  before  it  is  confirmed,  still 
reserving  the  right  of  a  man  to  appeal  against  that, 
even,  to  a  full  bench. 

628.  Do  not  vou  think  it  might  be  met  if  the 
Medical  Council,  instead  of  being  made  prosecutors 
as  noAv,  had  the  power  to  call  in  a  public  prosecutor 
to  examine  witnesses  and  put  questions  to  those 
for  the  defence,  the  Medical  Council  actually  being 
in  the  position  of  jurymen  giving  their  decision, 
and  after  the  decision  being  given  that  that  should 
be  confirmed,  or  otherwise,  by  the  report  of  a 
judge  of  the  Supreme  Court  ?  Do  you  not  think 
that  woitld  be  a  good  w^ay  ? — It  is  very  awkward 
to  be  judge  and  jury  at  the  same  time,  especially 
if  you  have  not  a  legal  mind  ?  A  judge  often 
finds  it  awkw^ard  to  be  judge  and  jury  in  civil 
cases. 

624.  D)'.    B('clc.~]   Your   Adew    is    that    all    cases 
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should  be  referred  to  a  judoe  in  chambers  after    Rr-  a.  s. 
the  Medical  Council  has  come  to  its  decision  .^ —      ^^°^° 
Yes.  ^""- 1*'  1^^^- 

625.  Is  not  that  met  bv  the  present  law.  bv  the 
regulation  that  all  cases,  as  a  matter  of  fact,  are 
referred  to  the  Government,  which  means  the  law 
adviser  of  the  Government  ? — The  Government  is 
the  prosecutor,  and  you  are  at  present  referring  the 
case  back  to  the  prosecutor,  I  take  it. 

626.  You  are  aware,  of  course,  that  as  a  matter 
of  fact  all  cases  are  referred  to  the  law  adviser  of 
the  Government  V — Yes. 

627.  Who  has  the  power  of  reversing  the  judg- 
ment of  the  Medical  Council  ? — Yes,  he  has.  but 
the  question  is  whether  they  will  take  his  advice. 

628.  If  you  had,  in  addition  to  your  present 
system  where  matters  are  referred,  after  a  verdict 
has  been  arrived  at,  to  the  law  adviser,  the  right 
of  appeal  to  the  Suprome  Court,  would  not  that 
meet  the  case  practically  as  well  as  substituting  a 
judge  in  chambers  for  the  la av  adviser  ? — Of  course 
the  law  adviser  of  the  Government  is  in  with  the 
Government,  and  it  is  all  one  famih^  In  the  main 
I  do  not  hesitate  in  saying  that.  I  may  be  igno- 
rant. I  cannot  exactly  see  through  the  workings 
of  this  machinery.  But  I  prefer  the  judge,  because 
we  know  what  a  judge  is  and  what  we  expect  of 
him. 

629.  Mr.  CroiiwriijJd  ScJirrincr.]  Besides,  1  put  it 
to  you,  it  might  save  the  expense  of  an  appeal  ? — 
Certainly. 

630.  Chairman.]  You  are  aware,  I  suppose,  that 
it  has  been  the  ])ractice,  up  to  the  present,  for  the 
Medical  Officer  of  Health,  where  the  Governor  is 
called  upon  to  exercise  his  prerogative  in  regard  to 
striking  a  man's  name  otf  the  register,  t(^  furnish  a 
I'cport  upon  the  case  ? — Yes. 

(;;>1.  Do  you  consider  this  a  good  system  ? — I 
think  it  is  a  very  vicious  system  as  long  as  that 
oflicer  holds  an  ex  oljicio  position  on  the  Council. 

6.'52.  Assuming  now  tlie  Committee  shouhl  recom- 
mend—I do  not  say  it   will— that,   in  view  of  the 
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Dr.  A.  s.  various  fimctions  the  Medical  Officer  of  Health 
ren^o  .  ^^^^  ^^  perfoi'm.  both  under  the  Act  and  apart  from 
Aug.  11, 1908.  if  he  should  not  be  an  (\v  officio  member  of  the 
Council,  would  you  then  have  any  objection  to  his 
putting  in  reports  upon  cases  that  go  for  review, 
to  accompany  the  papers  to  the  judge  ? — No,  not 
to  the  judge,  because  the  judge  is  going  to  decide 
on  the  evidence. 

633.  Do  you  consider  that  the  power  of  grading 
the  punishment  for  an  offence  should  be  left  in 
the  hands  of  the  Medical  Council,  or  that  it  should 
be  exercised  by  His  Excellency  the  Governor  ? 
Let  me  draw  your  attention  to  the  state  of  affairs 
now.  The  Medical  Council  have  no  power  of 
awarding  a  punishment  under  the  existing  Act. 
They  can  either  caution  or  reprimand  for  a  minor 
offence,  or  they  must  find  him  guilty  of  the  major 
offence,  in  which  case  it  rests  with  His  Excellency 
the  Governor  whether  the  name  of  the  professional 
man  so  found  guilty  shall  be  erased  from  the 
register  or  not.  My  question  to  you  is,  do  not  you 
think  it  would  be  a  better  system  that  the  award- 
ing of  the  punishment  should  1)e  in  the  hands  of 
the  Colonial  Medical  Council  properly  constituted, 
so  that  they  might  name  a  period  during  which  a 
person  should  be  suspended  from  practice  ? — Yes  ; 
they  ought  to  be  allowed  to  do  tliat.  I  think  that 
is  the  wish  of  the  profession  too. 

634.  Dr.  Hewat.']  Do  you  think  the  Medical 
Council,  as  a  i3rofessional  body,  should  be  the  last 
body  to  deal  with  those  papers,  or  even  pass  an 
opinion  ? — Yes. 

635.  You  do  not  consider  the  Medical  Officer 
of  Health  is  better  able  to  give  a  decision  on 
those  papers  than  the  Medical  Council? — No. 

636.  Therefore,  you  would  be  in  favour  of  the 
decision  of  the  Medical  Council  going  direct  to  the 
judge  in  chambers  ? — Certainly. 

637.  Granting  the  papers  went  intact  from  the 
Medical  Council  to  a  judge  in  chambers,  you 
would   have   no   objection   then    to    the   Medical 
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Officer  of  Health  beino-  an  ex  oMcfo  member  of  the    di-  -^s. 
Council,  if  he  did  not  have  the  handling  of  the    ^^'•^'^^i^- 
papers  after  the  Medical  Council  had  dealt  with  ^"^i^'^'^'^- 
them  V — No. 

638.  C}iai)'i)Hin.]  Suppose  he  retains  his  position 
as  prosecutor  ? — He  must  not  be  allowed  to 
administer  the  Act  ;  in  other  words,  he  should 
remain  the  Medical  Officer  of  the  Government  and 
should  not  administer  the  Act. 

639.  Do  not  vou  think  it  would  be  better,  under 
those  circumstances,  that  he  should  advise  entirelv 
independently  from  the  exercise  by  himself  of 
any  judicial  functions  ? — It  would  be  better,  yes. 

640.  Dr.  Hcicat.]  Do  you  think  it  is  advis- 
able to  have  the  Medical  Otlficer  of  Health  on 
the  Medical  Council  as  a  medium  between  the 
Government  and  the  Council  ?— No. 

641.  M}\  Cronivright  Schreiner.']  If  the  Medical 
Council  is  to  sit  as  a  court  of  inquiry,  and  the 
Medical  Officer  of  Health  is  ex  officio  a  member, 
he  will  also  sit  as  one  of  the  court  ? — Yes,  he  does. 

642.  AVould  3  ou  be  in  favour  of  that  ? — No. 

Dr.  John  McMuUeii.  examined. 

643.  CJiairman.^  What  are  your  degrees  ? — M.B.,   jJ^j^J-j^ 
B.Sc,  B.A.O.,  Eoyal  University  of  Ireland.  '''^  ^'^' 

644.  Are   you  ^  a   duly  licensed  medical  practi-  ^"»- 1"^- 1^^*- 
tioner  at  the  present  time  ? — Yes. 

645.  You  are  one  of  those  practitioners  who 
were  brought  before  the  MedicAl  Council  during 
the  course  of  last  year  in  connection  with  the 
prescribing  of  opium  other  than  for  homt  fide 
medicinal  purposes  ? — Yes. 

646.  You  have  ask(Ml  to  be  allowed  to  give 
evidence  before  this  Committee  ? — Yes. 

647.  Do  you  wish  to  oifer  any  observations  as  to 
the  working  of  the  Colonial  Medical  Council  in  its 
judicial  functions? — Yes.  There  are  two  points 
which  liave  arisen  during  Dr.  Arenhold's  evidence 
which  I  wish  to  mention  before  stating  my  own 
case,     i   do   not  agree   witli  the    suggestion  that, 
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Dr.  J.  even  by  an  Order  of  the  Supreme  Court — if  it 
McMuiieii.  ^^j.Q  possible  to  stop  it — should  you  be  able  to 
Aug.  14, 1'.tos.  take  a  doctor's  prescription  from  a  chemist,  even 
in  a  criminal  case.  Supposing  there  is  a  criminal 
case,  and  you  are  trying  to  trace  this  case.  It 
would  be  a  terrible  injustice  to  a  great  many 
people  in  the  city  if  every  prescription  which  con- 
tained a  poison  were  to  get  into  the  hands  of  an 
agent  from  the  Medical  Officer  of  Health's  office. 
I  will  cite  one  case  to  show  what  I  mean.  Suppose 
I  have  several  patients  in  whose  cases  I  have  been 
obliged  to  order  a  little  mercury  and  iodide  of 
jDotash.  In  order  to  prevent  the  mercury  cau sing- 
diarrhoea  in  the  patient  and  keeping  the  mercury 
in  his  system,  I  put  a  little  morphia  in  the 
prescription.  If  you  rule  that  every  prescription, 
in  order  to  trace  one  case,  can  be  handled  because 
there  is  a  poison  in  it,  what  is  to  prevent  the  clerk 
from  the  Medical  Officer  of  Health's  office — who 
acquires  a  knowledge  of  medical  matters — from 
reading  these  prescriptions  over  before  handing 
them  to  the  Medical  Officer  of  Health,  and  then 
going  home  to  his  wife  and  saying,  "  Who  would 
have  thought  it  ?  Could  you  believe  Mr.  So-and-so 
had  such-and-such  the  matter  with  him  ?  "  Are 
we  to  legislate  in  such  a  way  as  to  allow  i^eople 
to  look  at  the  secret  document  a  medical  man  has 
given  to  his  patient  and  the  patient  to  the 
chemist  ?  It  is  so  secret  that  if  a  gentleman 
comes  to  my  consulting  room  and  I  prescribe  for 
him,  and  a  lady  comes  an  hour  afterwards  and  I 
prescribe  for  her,  and  she  asks  if  Mr.  So-and-so 
was  here,  I  say  it  is  nothing  to  do  with  her.  The 
husband  may  come  one  hour  and  the  wife  the 
next,  and  the  husband  will  not  know  the  wife  has 
been  there,  and  the  wife  will  not  know  the  hus- 
band has  been  there. 

648.  Surely  you  realise  this,  that  it  would  be 
impossible  to  trace  a  crime  of  poisoning,  or  in  fact 
properly  to  prove  a  crime  of  poisoning,  unless  the 
original  prescription,  signed  by  the  medical  man 
himself,  was  available  for  the  purposes  of  judicial 
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inquiry  ?      I  quite  agree  there  must  be  limitations.      di-  j. 
and  the  Court  makiiio-  the  order  must  ho  satisfied    '^^^l"^°- 
that  tliere  are  good  grounds  for  making  such  an -^"s-h,  i9os. 
order  in  respect  of  a  medical  prescription,  but  you 
realise  that  where  a  criminal  olf  ence  of  that  gravity 
is  iiiYolved  there  must  be  some  right  of  inspection  ? 
— Then  I  would  confine  it  to  the  particular  medi- 
cal man  who   is  suspected  ;    I  should   not  allow 
every  prescription  in  the  city  to  be  collected. 

649.  Surely  it  would  be  quite  sufficient  to  leave 
that  in  the  discretion  of  a  superior  court  ? — The 
other  point  is  I  believe  there  is  a  A^ery  strong  feel- 
ing in  the  profession  againt  having  any  Govern- 
ment nominees  at  all,  if  possible — that  the  medical 
profession  should  appoint  their  own  board  of 
inquiry  into  the  ethics  of  the  profession.  In 
regard  to  the  point  raised  by  Mr.  van  Zyl  as  to 
countrv  members.  I  might  state  there  was  a  verv 
strong  endeavour  to  get  country  members  into  the 
Council  last  time,  but  it  is  practicelly  impossible, 
the  wav  the  Council  is  worked.  I  want  vou  to 
understand  1  am  not  making  any  personal 
matter  at  all  :  that  is  a  practical  matter. 
It  has  a  great  deal  to  do  with  the  medical 
paper  in  the  City.  The  reason  of  that  is  the 
countrv  members  can  onlv  look  to  the  Medical 
Record  for  advertisements  in  connection  with 
the  sale  of  practices,  with  the  obtaining  of 
practices,  and  the  appointments  as  district 
surgeons  upcountrv.  So  they  are  more  or  less  in 
the  hands  of  the  C^ape  Town  people  with  regard 
to  the  Medical  Record,  and  they  do  not  feel  they 
can  get  their  country  members  into  the  Council. 
AVe  tried  last  time  to  get  several  country 
members  in,  but  we  failed.  You  can  understand 
if  the  country  members  have  only  one  paper  in 
Avhich  to  advertise  the  sale  of  a  practice,  or  to  see 
about  the  appointment  of  district  surgeons,  if  they 
get  a  hint  from  Cape'J'own  that  we  want  so-and-so 
in  with  the  (lovernment  nominees  they  will  vote 
for  those  people.  If  there  could  be  a  paper 
belonging  to  the    profession   itself,  it   would    do 
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Dr.  J.      awav    with    the    diflficulty    of    getting-     countrv 
McMuiien.   j^^^^^i^g^.^  ij^      ^yith  regard  to  the  working  of   the 
Aug.  14, 1908.  j^q\^     I    see    nothing    in    the    Act   that   has   any 
reference  whatsoever  to  opium  smoking. 

650.  You  refer   to  the   Medieval  and   Pharmacy 
Act  ?— Yes. 

651.  Surely  in  the  schedule  to  the  Act  opium  is 
classed  as  a  poison  ? — Yes. 

652.  And  opium  can  only  be  dispensed  subject  to 
certain  safeguards  provided  in  the  Act,  namely, 
that  if  it  is  dispensed  without  a  medical  prescrip- 
tion— I  do  not  know  whether  that  is  done  or  not ; 
i  am  asking  you — it  must  appear  in  the  chemist's 
poison  book,  showing  the  quantity  dispensed,  and 
if  it  is  dispensed  on  a  medical  prescription  it  must 
appear  in  another  book,  called  the  medical  pres- 
cription book,  which  gives  the  name  of  the 
prescribing  doctor,  and  the  ingredients  of  the 
prescription  ? — Yes.  I  hold  that  the  legislature 
never  attempted  to  deal  with  or  interfere  in  any 
way  with  the  medical  man's  discretion  with  regard 
to  prescribing  for  his  patients.  I  hold  that  so  long 
as  a  medical  man  is  fully  qualified  and  admitted 
to  practise  in  the  Cape  Colony,  it  would  be  impos- 
sible, and  the  legislature  would  never  attempt,  to 
interfere  with  the  medical  man.  He  is  in  the 
Colony  and  they  have  put  him  on  the  register,  and 
he  is  allowed  to  practise.  He  is  a  gentleman,  and 
an  honourable  man  in  an  honourable  profession. 
I  am  certain  Parliament  never  wanted  to  interfere 
with  him.  I  hold  that  an  idea  of  the  Medical 
Officer  of  Health,  never  contemplated  by  the  legis- 
lature, was  read  into  a  Customs  regulation,  whereby 
it  was  endeavoured  to  make  a  law  to  prevent 
medical  men  using  opium  in  the  form  of  smoke. 
That  is  one  thing — a  most  extraordinary  thing — 
which  Parliament  would  never  dream  of  doing.  I 
do  not  know  whether  this  has  been  stated  before 
to  the  Committee,  but  I  would  like  to  point  out 
that  morphia  is  a  terribly  bitter  thing,  and  an 
opium  smoker — it  is  a  curious  thing — if  he  detects 
the  bitterness   of   morphia    when   smoking,    will 
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throw  his  pipe  down  and  blame  his  chemist  for  ^^-  -t- 
not  supplying-  proper  opium.  This  led  to  a  re-  ^^^^^^^^^^"• 
markable  discovery.  Take  A.  and  B.,  two  patients.  ^"--  i^.J^'os. 
A.  has  a  quarter  of  a  grain  of  morphia  sub- 
cutaneously  injected  into  his  system,  and  he 
gets  relief  from  pain  and  gets  drowsy.  B. 
is  lying  on  a  couch,  and  is  ordered  to 
smoke  a  quantity  of  opium  wliich  has  been 
boiled  down  to  contain  a  quarter  of  a  grain 
of  morphia.  The  result  is  the  same :  relief  of 
pain  and  sleep  is  produced.  But  approaching  B.'s 
couch,  and  taking  his  pipe  and  splitting  it  up  the 
bowl  and  the  stem  and  collecting  the  contents  of 
the  pipe,  on  analysing  them  ^^diat  do  you  find  ? 
You  find  a  quarter  of  a  grain  of  morphia.  AVhere  ? 
In  his  pijDc.  Yet  B.  is  getting  the  same  soporific 
effects  that  A.  gets  from  having  the  drug  in  his 
system.  Now  surely  we  have  made  a  tremendous 
therapeutic  discovery  if  we  find  Ave  can  give  B.  the 
same  soporific  effects  as  A.  without  putting  the 
morphia  into  his  system.  AYe  do  not  know  what 
we  have  put  into  his  system,  but  something  due  to 
the  combustion  of  opium  containing  this  morphia 
has  gone  in  suspension  in  the  smoke  into  B.'s 
system,  and  given  him  the  soporific  effect,  whilst 
the  morphia  is  in  his  pipe.  Therefore,  I  say,  you, 
as  legislators,  would  never  prevent  us,  as  duly 
qualified  medical  men.  from  taking  advantage  of 
this  marvellous  therapeutic  step  in  advance. 
Therefore  I  come  back  to  my  contention — than  an 
idea  was  read  into  a  Customs  regulation  which 
was  never  contemplated  by  the  legislature,  to 
prevent  us  giving  opium  in  the  form  of  smoke. 

653.  You  have  alreadv  indicated  vou  are  dis- 
satisfied  Avith  the  constitution  of  the  Council  ? — 
Yes. 

654.  Y^ou  consider  it  should  be  a  wholly  elected 
bodv.  without  (Tovernment  nominees  ? — Yes. 

655.  Do  vou  considei-  the?  Medical  Oflicer  of 
Health  should  be  e.r  ojjicio  a  mem])er  ol"  tliat 
bodv  y — if  it  were  a  wlioliy  elected  bodv.  1  sliould 
feel,  personally,  that  the  Medical  Officer  of  Jlealth 
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Dr.  J.      should  bo  an  ex  officio  member,  because  tliev  would 
McMuiien.   ^^..^j^|.  jj^j^.  viows  ill  a  lot  of  mcdlcal  matters. 
Aug.  11, 1908.      (355_  Under  those  circumstances,  do  vou  consider 
he  should  also  at  the  same  time  be.  in  effect,  the 
prosecutor  ? — No  ;  I  do  not. 

657.  Do  you  consider  all  inquiries  should  be 
conducted  in  public  ? — Yes. 

658.  Do  you  suggest  a  difference  might  be  made 
between  cases,  so  that  a  certain  numl)er  should  be 
heard  hi  earner  a  and  others  in  public  ? — No. 

659.  Do  you  consider  that  the  services  of  the 
Criminal  Investigation  Department  should  be 
employed  in  investigating  charges  of  purely  pi'o- 
fessional  conduct  ? — No  ;  I  am  absolutely  averse 
to  that. 

660.  Are  you  aware  whether  those  services  were 
employed  in  your  case  ? — Yes,  I  am,  and  in  my 
first  case. 

661.  Have  you  yourself  experienced  any 
damaging  results  from  that  ? — Yes. 

662.  Were  patients  of  yours  approached  by  the 
detectives  ? — Yes. 

663.  With  a  view  to  procuring  information  ? — 
Yes. 

664.  European  patients  ?  —  Yes  ;  European 
patients.  I  do  not  know  whether  you  noticed  in 
my  case  I  stated  a  most  extraordinary  thing, 
which  is  a  point  to  back  up  what  I  have  just  said, 
that  I  think  it  a  most  diabolical  thing  the  C.I.D. 
should  be  used  in  these  cases.  These  men  are  only 
human.  If  they  can  get  a  charge  and  get  it  proved 
it  means  promotion  for  them.  I  stated,  and  can 
bring  several  witnesses,  that  several  women  were 
sent  to  me  to  try  to  induce  me — I  was  offered  100 
guineas  in  one  case  —  to  perform  an  illegal 
operation,  although  never  before.  In  the  interval 
between  when  I  was  tried  before  the  Colonial 
Medical  Council  and  when  thev  gave  the  verdict 
six  women  were  sent  to  me  to  trv  to  induce  me 
to  perform  an  illegal  operation.  The  C.I.D.  had 
a  chance  of  trying  to  trap  me,  and  they  might 
take  advantage  of  it. 
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665,  Of  course,  you  do  not    suggest   either   the      Di-.j. 
Colonial  Medical  Council  or  the  Medical  Officer  of     ^  ^"^°' 
Health  was  responsil)le  for  that? — I  do  not  for  a  ^"^-i^'i^os. 
moment,  but  it  sho^vs  the  danger  of    tising  such 

men. 

666.  Is  there  anything  further  ? — This  is  a  very 
personal  matter,  and  I  would  like  to  make  this 
statement,  because  I  see  the  Medical  Officer  of 
Health  and  Dr.  Hewat  are  present.  I  also  feel 
vou  might  say  afterwards,  when  this  statement  is 
made  before  another  tribunal,  that  I  had  withheld 
information  from  you.  I  do  make  this  statement 
that  Dr.  Gregory  was  aware  that  doctors  were  ' 
prescribing  opium  for  smokers  long  before  I  com- 
menced to  treat  my  Arabian  patient,  but  from  him 
the  same  doctors  got  a  private  hint.  I  did  not. 
The  next  statement  is,  I  make  bold  to  state,  that 
no  doctor  would  have  been  indicted  had  it  been 
impossible  to  include  me  in  the  indictment,  and 
even  then  there  Avottld  still  have  been  no  inquiry 
were  it  not  for  the  following  extraordinary  cir- 
cumstances. In  the  middle  of  my  treatment  of 
m\'  opium  smoker,  Messrs.  Petersen,  chemists,  ran 
short  of  raw  opium.  I  did  not  know  who  was 
dispensing  my  prescriptions,  but  Mr.  Strange,  the 
chemist,  tells  me  he  was  dispensing  them.  Not 
l)eing  able  to  get  the  raw  opium  from  Petersen's, 
he  applied  to  Messrs.  Lennon,  both  managers  of 
which  firm  I  had  reported  to  the  Attorney-General 
for  committing  perjury.  AVhen  Mr.  Strange  was 
asked  by  Mr.  Kivett  did  he  consider  five  pounds  of 
opium  a  medicinal  (juantity,  Mr.  Strange  retorted, 

••  Did  you  ask  Watson,  the  bogus  veterinary  sur- 
geon,  that  question  yesterday  when  you  gave  him 
five  pounds  of  opium  over  the  wholesale  counter  ?" 
On  Strange  going  on  to  say,  "Besides,  I  require  it 
on  medical  prescriptions,"  Rivett  asked,  "  Will  you 
state  whose  prescriptions  ?'  and  on  Strange  saying, 
'•  Dr.  McMulien's,"  Mr.  llivett,  \  believe  it  "was, 
proceeded  to  Dr.  Gregory's  and  confessed  to  having 
dispensed  hirg(!  ({uantities  of  raw  opium  to  a  sup- 
posed veterinary  surgeon,  whom   they  now  knew 

[A.  li!— 08.]    Colonial  Helical  Council.  i 
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Dr.  J.  to  be  retailinii  the  same  at  a  protit.  and  not  using 
McMuUen.  .^  ^,^^.  horses.  ^  At  the  same  time  he  informed  Dr. 
Aug.  u,  1908.  Gregory  that  Dr.  McMuUen  was  prescribing  hirge 
quantities  of  opium.  Now  it  is  a  very  painful 
subject,  but  I  must  let  the  Committee  know  that  I 
cannot  help  feeling  Dr.  Gregory  for  a  moment  was 
carried  away  by  a  certain  incident  which  happened 
just  previous. 

667.  If  you  insist  on  introducing  this,  I  cannot 
refuse  to  admit  it,  but  if  it  appears  afterwards  your 
statements  are  incorrect  it  will  mean  serious  com- 
ments on  them  in  the  Report  of  the  Select  Com- 

•  mittee.  You  are  bringing  charges  of  extreme 
gravity  against  the  Medical  Officer  of  Health.  If 
you  persist  in  doing  it,  I  cannot  exclude  the 
evidence,  because  it  is  relevant  to  the  inquiry,  but 
I  hope  you  will  not  put  upon  us  the  painful 
necessity  of  possibly  coming  to  the  conclusion 
that  your  surmises  are  unfounded  ? — Unless  the 
people  who  have  made  affidaA^its  have  lied  to  me, 
I  am  stating  simply  what  I  will  have  to  state. 

668.  Mr.  Cronivright  Schrehier.']  Have  you  affi- 
davits supporting  these  statements  ? — Yes.  The 
Act  compels  Dr.  Gregory  to  have  Messrs.  Lennon 
fined  £500  No  action  was  taken  by  Dr.  Gregory, 
but  Mr.  Rivett  was  summarilv  dismissed  from  the 
London  firm.  Dr.  Watson  was  fined  a  few  pounds, 
and  an  attempt  w^as  made  to  ruin  another  doctor 
The  other  point  I  believe  it  is  necessary  to  mention 
is  with  regard  to  the  quantity  of  opium.  I  would 
like  vou  to  understand  in  mv  case  I  ap- 
pear  to  be  the  only  man  who  successfully 
treated  an  opium  smoker.  To  treat  an  opium 
smoker  it  would  be  absolute  robbery  on  my  part 
to  attempt  to  order  him  two  ounces.  Two  ounces 
he  could  not  cook.  That  is  one  reason.  The 
second  reason  is  I  Avould  lay  myself  open,  to  my 
mind,  to  the  innuendo  in  the  indictment  that  we 
were  trafficking  in  opium  and  making  money  out 
of  it,  if  I  made  this  man  come  everv  dav  for  two 
ounces.  In  the  third  place,  he  was  himself  for 
nine  years  cooking  two  pounds   at  a  time.     The 
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price  of  opium  was  risinii'.     He  was  a  tailor,  work-    ,,^^- J- 
mo'   both  ni,i>ht    and    day.    at    Garlicks .     He   had         _ 
difficulty  in  .oettint>-  the  cpium,  on  account  of  the  ^'i?- 1^' ^'•^<'^- 
price,  and  the  result  was  I  gave  him  three  pounds 
every   time   he  Wanted   to  cook,    so   it   would  be 
ridiculous  for  me  to  give  him  less. 

6(39.  CJialrmanA  Do  vou  Avish  to  add  any 
fui'ther  observations  on  the  actual  working  of  the 
Medical  and  Pharmacy  Act? — I  cannot  understand 
the  wording  of  the  Act  in  several  of  its  provisions 
— not  in  connection  w^ith  opium,  but  the  Act 
itself. 

670.  Do  you  think  the  Council  should  have  a 
discretion  as  to  whether  to  enter  upon  an  inquiry 
ov  not  ?  You  know  the  section  is  mandantory  at 
present  ? — Yes. 

671.  What  do  you  think  on  that  point? — I  cer- 
tainly think  the  Medical  Council  should  have  the 
power  to  decide  whether  it  is  a  trumpery  charge 
or  a  charge  it  requires  them  to  look  into.  There 
should  be  no  compulsion  on  the  part  of  the 
Government  as  to  making  the  Medical  Council 
hold  an  inquiry  and  making  it  so  that  they  cannot 
refuse  to  hold  an  inquiry.  I  know  when  Dr. 
Beck  was  chairman  there  were  trumpery  adver- 
tisement cases,  where  the  Council  found  it  neces- 
sary to  send  a  letter  of  remonstrance.  That,  I 
think,  should  be  allowed. 

672.  Dr.  Beck.^  Is  not  it  still  allowed?— It 
says  they  must  hold  an  inquiry.  I  asked  that  a 
letter  oi:  remonstrance  be  sent  to  Dr.  Sellar.  I 
have  an  affidavit  for  this.  It  is  a  painful  subject, 
but  I  do  not  wish  it  said  I  slipped  anything  when 
])efore  you. 

673.  bo  you  wish  to  give  this  in  evidence  ? — Yes  ; 
I  wish  this^  put  down.  I  cannot  help  myself.  It 
is  my  painful  duty  to  state  that,  in  order  to  make 
me— this  is  my  belief — the  greatest  oifender,  the 
^^ledical  Officer  on lealth  for  the  Colony  deliber- 
ately withheld  information  from  tlie  Council  in 
a  case  which  eclipsed  my  case  in  every  way.  The 
Committee  will    uiuh'rs'tand    I    am  not  casting    a 
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Dr.  J.  reflection  on  the  practitioner,  who  I  hold  is 
^  ^  ^^'  entitled  to  prescribe  opium  or  any  other  drug  to 
Aug.  14, 1908.  iiig  pj^tient  without  let  or  hindrance  in  the  prac- 
tising of  his  profession  and  to  charge  his  own  fees, 
so  long  as  he  is  registered  to  practise  in  this 
Colony.  I  haye  made  my  remarks  on  the  innuendo 
in  the  original  indictment. 

674.  Can  you  oive  us  the  name  of  the  medical 
practitioner  you  mentioned  ? — The  medical  practi- 
tioner is  Dr.  Impey,  Senior. 

675.  He  w^as  not  prosecuted  ? — He  w^as  prose- 
cuted on  a  three- ounce  prescription  from  another 
chemist,  and  I  haye  affidayits  of  seyeral  one -pound 
prescriptions  which  Dr.  Gregory  know^s  about. 

676.  3Ir.  CrontrrigJit  Schrehier.']  You  do  not 
think  the  Medical  Council  a  competent  judicial 
body  y — Certainly  not. 

677.  In  any  of  its  phases  at  all  ? — In  any  of  its 
phases. 

Ql'^.  Do  you  agree  with  Dr.  Arenhold's  sugges- 
tion that  the  evidence  should  be  sent  to  a  judge  in 
chambers,  with  the  judgment  in  writing  and  the 
reasons  therefor,  and  eyen  then  an  appeal  allowed 
to  the  Supreme  Court  ? — Yes. 

679.  I  take  it  a  professional  man  is  a  better 
judge  of  what  his  patient  needs  than  a  body  of 
men  who  are  not  treating  the  patient  ? — Yes. 

680.  Any  one  of  whom  may  not  be  more  highly 
qualified  than  he  is  ? — Yes. 

681.  And  with  regard  to  opium  I  take  it  there 
are  probably  no  opium  experts  in  this  cotintry,  it 
being  a  new  yice  here  ? — Yes. 

()82.  AVould  you  say  the  Medical  Council  was 
competent,  as  a  bod}^,  to  express  an  opinion  on 
opium  treatment  by  a  qualified  practitioner  ? — 
They  were  not  competent,  particularly  in  that 
phase  of  the  yice — opium  smoking. 

683.  You  think  the  l)ody  ought  to  be  wholly 
electiye  ? — Wholly  electiye.  I  think  tlie  medical 
practitioners  should  be  trusted. 

i}'^\.  You  haye  heard  Dr.  Areiiliold  s  evidence 
on  all  these  points  ? — Yes. 
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685.  Is  there  anv  particular  point  on  which  you      or.  j. 
wish  to  dissent  from  him,  except  what  3^011  have   '     _ 
mentioned  ? — Xone.  ^  ^^g-  ^^^  ^^^s. 

686.  Further,  you  approve  of  his  attitude  ? — Yes. 

687.  C1u(ir})U()i.^^  I  do  not  quite  understand 
whether  it  is  your  intention  to  suogest  that,  out  of 
personal  malice  against  you.  the  Medical  Officer 
of  Health  withheld  information  from  the  (Colonial 
Medical  Council  as  to  a  similar  offence — if  it  be  an 
offence — committed  by  another  medical  practi- 
tioner ? — That  is  what  I  feel. 

688.  I  want  you  to  understand  you  are  at  perfect 
liberty  to  place  any  facts  before  this  Committee 
that  are  relevant  to  its  inquiry,  and  definite  infor- 
mation which  will  go  to  the  length  of  showing 
that  your  prosecution  was  initiated  on  account  of 
personal  malice  ? — There  are  two  points  I  would 
like  to  mention.  I  do  not  want  to  labour  the 
points  with  regard  to  my  first  case,  but  it  is  to 
show  that  the  Medical  Council  are  not  capable  of 
judging.  In  the  first  case  against  me,  where  I  was 
assisting  two  qualified  but  unregistered  dentists 
to  earn  enough  to  take  them  back  to  Germany, 
the  Medical  Council  sent  detectives  to  these 
people — who  followed  them  into  their  bedrooms 
in  several  cases.  I  had  nothing  to  do  with  that. 
I.  naturally,  was  very  indignant.  Ikit  finally 
they  set  a  trap,  where  I  would  have  come  off  best 
before  a  judge.  The  trap  was  this  :  A  detective 
came  in.  I  knew  this  man  personally.  He 
wanted  two  teeth  extracted,  and  I  was  in  the 
room  when  he  came  in,  much  to  his  astonishment, 
and  lie  changed  his  mind  ;  he  was  singing  at  a 
conceit  that  night  and  would  come  in  again.  I 
went  down  on  Sundav.  and  this  man  determined 
to  have  an  anaesthetic,  i  am  a  duly  qualified 
medical  practitioner.  The  German  is  a  duly 
qualified  dentist.  What  })osition  am  I  in  now  ? 
This  man  is  not  supposed  to  do  surgical  work.  I 
ordered  him  to  do  th(i  extracting  and  I  looked 
after  the  ana'sthetic.  I  hold  that  I  protected  my 
patient,  the  anaesthetic  being  a  serious  thing,  the 
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DrJ-      extractions    beiii"'    triflino-   tliinos.      The   Medical 


McMullen. 


o       ^        "^^^fr>      ^^^^^^j,'^ 


Council  found  me  guiltv  of  improper  conduct. 
Aug.  14, 1908.     689.  AVhat  year  was  that  ?— About  1904  or  1905. 

690.  As  a  matter  of  fact,  you  were  found  (guilty 
of  infamous  and  disgraceful  conduct  ? — Yes. 

691.  The  charge  against  you  being  what  is  tech- 
nically known  as  "covering"  an  unregistered 
practitioner  ? — Yes. 

692.  Those  papers  were  then  submitted  to  His 
Excellency  the  Governor,  and  you  yourself,  I 
think,  wrote  to  His  Excellency  ? — Yes. 

693.  And,  as  a  matter  of  fact,  nothing  further 
happened.  Your  name  was  not  erased  from  the 
register,  nor  has  it  been  erased  in  connection  with 
these  recent  proceedings  ? — No.  The  other  point 
is  that  the  Medical  Officer  of  Health  had  an 
imagined  reason  of  malice  against  me.  which  arose 
in  this  way  :  I  w^as  nursing  three  people  in  Good- 
wood, all  going  through  a  nervous  storm.  The 
two  young  men  I  managed  to  get  all  right,  but  the 
sister-in-law  attempted  suicide  twice.  I  went  to 
Mr.  Wvlde.  the  Eesident  Magistrate.  Mr.  Wvlde 
said  Goodwood  was  in  the  Woodstock  Munici- 
pality but,  but  to  save  me  any  further  trouble, 
he  would  forward  mv  communication  to  the 
Kesident  Magistrate  of  Woodstock.  The  Resident 
Magistrate  of  Woodstock  apprised  the  Medical 
Officer  of  Heallh,  and  some  doctor — I  do  not  know 
who  it  w^as — proceeded  to  Goodwood  and 
demanded,  before  he  did  anything,  ten  guineas 
from  a  patient  of  mine  in  whose  house  this  woman 
was.  This  patient  came  in  raging  to  me  to  say 
that  the  doctor  had  refused  to  certify  because  he 
would  not  pay  the  fee.  I  at  once  went  to  Dr. 
Gregory.  I  did  not  remember  Dr.  Gregory  ;  in 
fact  I  thought  Dr.  Gregory  was  Dr.  Robinson 
really  ;  and  I  could  not  believe  it  was  Dr.  Gregory, 
because  when  he  heard  what  I  had  to  sav  he  said 
to  me.  "  Dr.  McMullen,  I  would  like  you  to  under- 
stand that  before  one  <3ertifies  a  person  to  be  insane 
it  is  absolutelv  necessarv  that  one  should  be  satis- 
fied    in    one's    own    mind    that    such    person    is 
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insane."  This  was  said  in  front  of  a  clerk.  Well,  i>i-  J- 
naturally.  I  at  once  said  I  had  never  heard  such 
impertinence  in  my  life,  and  I  mentioned  the  fact —  ^^s-  m>  i'J»^«- 
which  I  did  not  think  I  was  called  upon  to  do — 
that  the  father  and  mother  of  these  people  were 
already  inmates  of  an  asylum,  which  I  thought  was 
a  fairly  strong  family  history.  I  went  indignantly 
across  to  the  House  here,  and  reported  to  Colonel 
Crewe.  Colonel  Crewe  reported  to  the  Medical 
Council,  and  I  got  a  communication  where  Dr. 
Gregory  was  to  be  hauled  up  at  a  public  inquiry. 
I  refused.  I  simply  said,  "No,  thank  you:  I 
refuse  ito  allow  to  be  made  a  source  of  public 
inquiry  a  little  personal  matter  between  Dr. 
Gregory  and  myself  where  the  former  forgot  for  a 
moment  he  was  a  gentleman."  I  heard  nothing- 
more  about  it  until  I  heard  outside  that  I  was 
going  to  be  up  before  the  Medical  Council  again. 
That  I  could  not  understand.  I  engaged  my 
attorneys  and  wrote  to  the  Medical  Council,  and 
they  took  no  notice  of  m}"  letter.  Finally  I  got 
this  indictment  that  I  was  to  be  brought  up.  To 
my  mind  it  was  an  absolutely  insulting  indictment 
to  suggest  for  a  moment  that  a  medical  man  could 
be  capable  of  writing  a  prescription  for  other  than 
bona  fide  medicinal  purposes. 

694.  Dr.  Beck.]  Would  you  give  me  the  names 
and  dates  when  this  occurred  ? — I  will  have  to 
look  up  the  dates.  The  name  of  the  gentleman 
from  whom  the  big  fee  was  demanded  is 
Theunissen.  I  have  forgotten  for  the  moment  the 
names  of  the  three  people — two  Mrs.  Le  Roux's 
and  the  wife  of  one  brother.  I  believe  the  girl  is 
still  in  the  asylum. 

095.  Mr.  Cro)ifvn'f/hf  ScJtremer.']  Can  you  put  in 
the  particulars  ? — Yes.  I  might  mention  I  also 
liad  to  wire  to  Dr.  Gurney,  the  llailway  surgeon, 
to  give  his  certilicate,  so  as  to  prevent  this  girl 
from  committini''  suicide. 
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Moudaii.  17th  Augu.sL  1908. 


PEESEXT : 
Mr.  Upixgton  (Chairman). 


Dr.  Beck. 

Mr.  H.  S.  van  Zyl. 


Dr.  Ilewat. 

Mr.  Cronwrinht  Schreiner. 


•-r*-" 


Dr.  Alfred  John  Greyori/,  examined. 

Dr. A. J.        696.   Chainncni.]  What  are  your  decrees? — M.D, 
^^•T""^-    and  D.P.H.,  etc. 
Aug.  17,1908.      697.  You  are  the  Medical  Officer  of  Health  for 
the  Colony  ? — Yes. 

698.  And,  as  such,  you  are  an  ex  officio  member 
of  the  Colonial  Medical  Council  ?— Yes. 

699.  It  was,  I  think,  at  your  request  that  prO- 
ceedin.os  were  taken  against  certain  medical  prac- 
titioners in  Cape  Town  and  Port  Elizabeth  ? — No, 
that  is  not  exactly  the  case.  It  was  at  my  sugges- 
tion the  matter  was  referred  to  the  Medical 
Council. 

700.  You  wrote  a  letter,  or  memorandum,  to  the 
Under  Colonial  Secretary,  dated  the  16th  July, 
1907,  which  is  with  the  papers  ? — Yes. 

701.  With  which  you  enclosed  draft  letter  for 
the  signature  of  that  officer,  dated  the  18th  July, 
1907?- Yes. 

702.  That  was  followed,  on  the  20th  August,  by 
the  letter  of  that  date  containing  further  com- 
plaints ? — Yes. 

703.  Mr.  Crouivright  Schreiner.']  To  whom  were 
those  letters  addressed  ?— The  Colonial  Medical 
Council. 

704.  Chairman.  In  those  letters  were  enclosed  a 
number  of  original  prescriptions  ? — Yes.  I  think 
they  were  all  originals.     I  am  not  quite  sure. 

705.  You  said  in  the  letter,  "I  also  enclose  the 
original  prescriptions  of  the  different  medical  men 
mentioned  in  this  list  "  ? — Yes. 

706.  I  want  to  know,  first  of  all,  how  these 
medical  prescriptions  came  into  your  possession, 
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and  by  what  authority  they  were  obtained  ? — I  Dr-  a.  j. 
think  if  I  made  a  statement,  beginning  at  the  ^^^orj. 
beginning,  it  woukl  probably  cover  the  ground  ^ug.  17,  i908. 
better,  and  make  things  phiiner.  I  may  say,  at 
the  outset,  I  have  been  placed  in  a  very  unfortun- 
ate position,  in  regard  to  these  proceedings,  all 
througk.  Being  an  official,  I  have  been  unable  to 
make  any  statement,  one  way  or  the  other,  where- 
as, personally,  beyond  bringing  to  the  notice  of  the 
Government  what  came  to  my  knowledge,  and  of 
the  Medical  Council  what  has  been  asked  of  me,  and 
to  do  what  was  plainlv  mv  dutv,  I  have  reallv  had 
nothing  to  do,  as  many  persons  suppose  I  have, 
Avith  the  actual  causes  of  complaint,  or  alleged 
causes  of  complaint,  in  regard  to  these  inquiries. 
I  am  in  that  position — or.  perhaps,  I  fancy  I  am — 
that,  the  Medical  Council  having  got  into  a  certain 
amount  of  hot  water  over  it,  have  tried  to  cast  it 
back  on  to  the  Government  ;  and  the  persons  who 
have  l)een  had  up  before  the  Medical  Council 
naturally  resent  the  fact  that  they  ever  were  up 
at  all.  and  they  probably  tind  it  easier  to  comment 
on  the  actions  of  an  official  than  on  the  actions  of 
a  bodv  like  the  Medical  Council  or  the  Govern- 
ment.  Therefore,  from  all  sides,  a  great  many 
statements  have  been  made — in  the  press  and 
in  all  quarters — which  I  consider  were  unfair, 
and  the  maioritv  of  them  based  on  in- 
correct  information.  I  think  when  you  have 
all  the  facts  before  you  you  will  recognize  that 
there  was  no  other  course  of  action,  either  for 
myself  or  for  the  Government  or.  in  the  main 
respect,  for  the  Medical  Council  itself,  in  this 
matter.  It  unfolded  itself  in  a  perfectly  logical 
manner,  and  each  step  folloAved  the  other  step  as 
a  natural  consequence.  T  should  like  first  to 
mention  the  matter  of  the  regulations.  Act  No.  1 
of  1906  has  been  so  constantly  releii'ed  to  as  a 
"Customs  Act."  As  a  mattei-  of  fact,  it  is  a 
Customs  Act  so  far  as  it  provides  for  the  levying 
of  certain  duties,  but  in  its  essentials  and  in  its 
spirit  it  covers  a  large  lunnlx')-  oi'  subjects  wliich 
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Dr.  A.  J.  are  quite  apart  from  the  mere  raisino-  of  duties. 
Grej-ory.  j^  j^^^  beou  statecl  that  the  Act  is  silent  as  to  why 
Aug.  17,  i!)08.  it  ij^  necessary  to  have  a  permit  for  the  importation 
of  opium.  Now  the  Act  is  not  really  silent  on 
that.  If  you  look  at  the  first  clause  of  the  Act  you 
will  find,  "The  Customs  Union  Convention,  to- 
oether  with  the  Protocols  thereto,  entered  into  at 
Pietermaritzburg  on  the  24th  day  of  March,  1906, 
is  hereby  ratified  and  confirmed."  In  Article  Nine 
of  that  Customs  Convention  it  states  that  "  the  in- 
troduction of  prison  and  penitentiary  made  goods 
into  the  Union  is  prohibited.  So  also  is  the  intro- 
duction of  opium,  except  for  medicinal  ]3urposes, 
under  such  regulations  as  may  be  mutually  agreed 
upon."  As  a  matter  of  fact,  the  intention  of  that 
was  to  limit  the  use  of  opium  to  medicinal  pur- 
poses and  stop  the  importation  for  smoking 
purposes  ;  and  the  action  taken  by  this  Govern- 
ment and  this  Parliament  was  simply  part  of  joint 
action  taken  by  all  the  other  Governments.  If 
you  consult  the  Natal,  Orange  River  Colony  and 
Transvaal  Acts  you  will  see  there  they  actually 
state  "  except  for  medicinal  purposes,"  but  for 
some  reason  or  other  that  wording  was  loft 
out  of  our  Act  ;  nevertheless,  by  reference  to 
the  Customs  Convention  it  is  quite  clear 
that  that  was  intended.  As  far  as  the  regulations 
go,  framed  under  those  Acts,  they  are  more  less- 
the  same  as  ours,  except  that  in  the  Transvaal,  of 
course,  there  is  the  additional  provision  that 
Chinese  employed  on  the  mines  may  be  supplied 
with  opium  for  smoking,  on  a  medical  certificate 
that  it  is  absolutely  necessary  for  them,  and  that 
was  fixed  at  two  pounds  per  month  per  man.  But 
I  believe  they  are  reducing  that  considerably  ; 
they  were  going  to  do  it,  if  they  have  not  done  so 
already.  They  have  found  this  supply  quite 
unnecessary,  and  for  a  variety  of  reasons  it  ought 
to  be  stopped  altogether. 

707.  Dr.  Beck.]  Was  this  regulation  in  the 
Transvaal  exempting  certain  Chinamen  from  the 
incidence   of  what  you  believe  to  be  the  intention 


COMMITTEE    OX    COLONIAL     MKDICAL    COUNCIL.  123 

of   the   Act    ultra    vires   as    far    as    the    Customs     Dr.  a.  j. 
Convention  reguhitions  were  concerned  ? — That  I     ^'"^f^^'y- 
cannot  tell   you.     It  forms  part  of  their  Ordinance  Aug.n,  i908. 
which  w^as  passed    in    1906   simultaneously    with 
ours. 

708.  I  w^ant  information.  Your  plea  is  that  this 
law  really  covers  what  w^as  intended  in  the 
Customs  Union  agreement  V — Yes. 

709.  Therefore  it  could  scarcelv  o^o  outside  that 
oTOund.  could  it,  w^ithout  beino-  ultra  vires;  ? — Here  ? 

710.  In  the  Transvaal  ? — Of  course  it  would  not 
be  ultra  vires  if  Parliament  passed  it,  but  if  they 
Avent  outside  the  Customs  rnion  it  would  be  a 
breach  of  agreement,  I  imagine. 

711.  CJiainnan.']  Surely  the  (Customs  Union 
regulations  and  everything  else  apply  only  to  the 
importation  of  opium  into  the  country  ?— Under 
such  regulations  as  regards  it  use  and  disposal. 

712.  Mr.  Cromrright  Schr<'iuer.~'^  No? — Yes,  un- 
doubtedly. 

713.  Chain/uut.]  You  desire  to  extend  the  opera- 
tion of  that  xVct  to  follow  opium  right  into  the 
hands  of  the  consumer  through  a  retail  chemist? 
— No.  Please  understand  me :  I  do  not  desire 
anything.  Personally,  I  hold,  and  ahvays  have 
held,  that  the  restriction  is  useless,  because  it  is 
smuggled  in  in  other  wavs. 

714.  It  would  seem  the  only  i:)erson  wdio  could 
be  affected  by  those  regulations  under  the  Customs 
Act  would  be  the  importer  ?— The  only  point  is,  of 
course,  you  are  permitted  to  put  any  conditions 
you  desire  in  the  permit  as  to  how^  it  should  be 
disposed  of.     That  is  quite  clear. 

715.  Mr.  CrotirvrigJrt  iSc/ireiner.]  Where  is  that  ? 
— Section  tw^enty  says  :  "  without  a  permit  stating 
the  quantity  to  ))e  imported,  signed  l)y  the  C^oJonial 
Seci'etarv,  or  an  Officer  dulv  authoi-ized  by  him,  in 
such  form  and  contnining  sucii  conditions  as  shall 
be  prescribed  ])\  Itegulation  })ublislied  in  the 
(rffzettr.''  and  these  are  tlie  regulations. 

716.  Mr.  /I.  iS.  van  /jtjl.^  The  men  who  imi)oi'ted 
ill  llicse  cases  were  the   chemists  ;    these   doctors 
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Dr.  A.  J.  clicl  not  import  the  opium  ? — I  will  come  to  that  in 
Gregory.  ^^  niomciit.  TliG  poiiit  I  wisli  to  make  now  is  that 
Aug.  17, 1908.  the  Act  gives  by  regulation  the  power  to  put  what 
conditions  the  Government  likes  on  any  permit  to 
import,  and  one  of  those  conditions  is  following 
the  lines  of  the  Customs  Convention,  that  it  shall 
only  be  used  for  medicinal  purposes.  Having  laid 
down  that  condition,  it  is  only  reasonable  to  sup- 
pose that  the  regulations  can  define  the  system 
which  is  to  be  adopted  in  order  to  ensure  that 
those  conditions  are  carried  out.  I  ought  to  point 
out  that  every  chemist  is  likely  to  be  an 
importer,  and  as  a  matter  of  fact  more  than 
half  the  chemists  in  the  Colony,  or  nearly  all  the 
chemists  in  the  larger  towns,  are  importers  ;  and 
unless  a  chemist  could  show  how  he  had  got  his 
opium  and  how  he  had  expended  it  he  would  not 
be  entitled  to  a  permit  under  those  regulations. 
It  is  true  that,  theoretically,  you  may  say  it  is  the 
business  of  the  actual  importer  to  follow  that 
opium  in  the  possession  of  the  person  he  sells  it 
to,  and  to  see  he  does  not  dispose  of  it  improperly; 
but  whether  it  is  agreed  that  that  duty  can  be  put 
on  only  the  importer,  or  also  on  any  person  ac- 
quiring it,  nevertheless  the  regulations  state  de- 
finitely that  it  applies  to  opium  however  acquired 
— "  whether  imported  or  otherwise  acquired." 

717.  Chairman.]  Before  you  go  any  further,  you 
are  now  arguing  from  the  legal  basis.  May  I  ask 
whether  the  Colonial  Secretary's  Department  have 
obtained  the  opinion  of  the  law  advisers  ? — As  a 
matter  of  fact,  these  were  drafted  by  the  Attorney- 
General. 

718.  But  have  you  the  opinion  of  the  Assistant 
Law  Adviser  to  the  Crown,  or  any  of  the  law 
advisers,  as  to  the  scope  of  those  regulations  ? — If 
so,  it  would  assist  us  very  much  if  you  could  jDut 
that  in  ? — I  can  supply  you  with  copies. 

719.  Yes,  if  you  will,  if  there  is  an  opinion  of 
the  law  adviser  covering  this  ground  ? — The  point 
I  wish  to  make  is,  whatever  the  regulations  are — 
whether  they  are  within  the  scope  of  the  Act  or 
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not — as  long  as  they  exist  they  are  law,  and  are     or.  a.  j. 
binding  on  the  officer  carrying  them  out ;  which-     ^^■^^°^-^- 
ever  the  case  niav  be,  until  tliev  are  withdrawn  or  A.ug.  17,  loos. 
proved  to   be  ultra  vires  by  the  Supreme  Court, 
they  are  binding. 

720.  2Ir.  C}-onH'}'iy/it  Schreiner.^  AVhich  regula- 
tion do  vou  relv  on  here  ?  Will  vou  indicate  to 
me  which  of  these  regulations  justilies  you  in  that 
assumption  that  this  applies  to  a  medical  man 
issuing  a  prescription  ? — That  is  the  point  I  wish 
to  make — that  it  does  not  apply  to  any  medical 
man.  and  the  medical  man  is  left  where  he  was  in 
the  beginning  ;  that  is,  with  an  absolutely  free 
hand  to  prescribe  opium  for  medicinal  purposes. 
That  is  all  he  had  and  all  he  ought  to  have,  and 
those  regulations  simply  crystallised  that.  They 
deprived  him  of  nothing.  Now  when  these  were 
promulgated  a  copy  of  them  was  sent  to  all 
chemists,  and  not  only  to  chemists  but  to  medical 
men  practising  in  towns  where  there  were  no 
chemists,  Avho  were  therefore  dispensing,  and  where 
any  Chinamen  were  residing,  because  it  Avas 
thought  such  a  doctor  might  be  acting  more  or  less 
in  the  capacity  of  a  chemist  for  his  town,  and  that 
therefore  he  should  have  information  regarding 
the  regulations.  But  there  was  no  need  to  send 
them  to  medical  men,  because  medical  men  were 
uneffected  by  them  and  they  are  fully  entitled  to 
prescribe  as  such  opium  as  is  required  for  medicinal 
purposes.  These  were  promulgated  in  December, 
19<)().  and,  in  accordance  with  that,  permits  were 
issued  whenever  they  were  a])plie(l  for  by 
chemists,  and  we  always  inquired  what  opium 
they  had  had  and  how  they  had  disposed  of  it. 
There  was  no  thouglit  of  any  irregularities  taking 
place  until  Mr.  AValsh,  the  managing  director  ul" 
Lennons,  and  President  of  the  Pliarmacv  JJoard. 
called  on  ww  on  the  2()th  June  last  year  and  stated 
tluit  lie  had  ini'ormjition  that  vei'y  large  (|u;mtities 
of  opium  \vei"e  being  dis])ose(l  ol'  in  Vwyw  'I'own  loi* 
sinokiiig  pur})()ses,  Jind  tiuit  as  he  was  an  inq)()rter 
and  a  <40(j(l  deal  of  it  was  Ijouglit  of  him   bv  local 
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Dr.  A.  J.  chemists  he  thought,  for  his  own  protection,  some 
irregory.  ^^^^  shoulcl  be  taken  to  inquire  into  the  matter  ; 
Aug.  17, 1908.  .|n^  furthermore  he  stated,  quite  apart  from  that, 
that  he  considered  it  a  scandal  the  amount  of 
opium  that  was  being  disposed  of  in  this  manner, 
and  that  in  the  interests  of  the  public  it  should  be 
looked  into. 

721.  CJiairman.']  Do  I  understand  he  came  to 
YOU  perfectly  spontaneously  ? — Perfectly  sponta- 
neously. No  thought  ever  occurred  to  my  mind 
that  any  medical  men  were  giving  prescriptions  of 
this  nature. 

722.  Did  he  mention  the  name  of  any  other 
firm  ? — I  am  sure  he  mentioned  no  firm.  I  asked 
him  for  particulars.  He  said  he  did  not  think  it 
was  fair  for  me  to  ask  him  for  particulars — that 
the  regulations  gave  the  Government  entire  power 
to  see  what  was  becoming  of  opium,  and  it  was 
the  duty  of  Government  to  do  it  without  putting 
the  onus  of  informing  on  him.  He  said  as  far  as 
he  was  concerned  his  firm  kept  a  complete  record. 
of  their  opium  transactions,  and  he  would  like  his 
register  inspected  under  the  regulations,  and  that 
probably  there  would  be  found  in  that  the  infor- 
mation as  to  what  was  becoming  of  the  opium  in 
other  directions.  Accordingly.  I  then  instructed 
an  officer  in  the  Department  to  make  an  in- 
spection, under  the  regulations,  of  the  different 
chemists'  opium  registers  of  the  town. 

728.  Was  that  officer  Mr.  Bellew  ?— Yes.  When 
he  was  asked  to  inspect  there  was  no  thought  but 
that  every  chemist  kept  an  opium  register  in 
accordance  with   the   regulation.     I    mav   sav   he 

CI?  •  ■ 

had  an  absolutely  free  hand  and  no  special  in- 
structions were  given  him  in  regard  to  this  matter. 
When  he  came  to  inspect,  I  understood  from  his 
report  that  practically  none  of  the  chemists  kept 
any  register,  and  when  he  asked  for  records  they 
then  produced  the  only  records  they  had.  namely, 
the  original  prescriptions.  I  gathered  that  the 
only  records  they  had  were  these  prescriptions, 
filed  on  a  file,  of  their  transactions,  whether  under 
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the  Medical  and  Pbarniacv  Act  or  under  the  Opium     or.  a.  j. 
Eeyulations.     Mr.    Bellew  brouqht  nie  some  pre-      "^^^^ly. 
scriptions.  and  later  on  Mr.  Strange  called,  and  he  Aug.  17. 1908. 
left  me  of  his  own  free  will  certain  prescriptions, 
and  I  marked  on  the  envelope  at  the  time,  "  Mr. 
Strange  sent  these  round.     Please  put  them  with 
the  other  papers." 

724.  Dr.  Beck.]  That  is  Mr.  Strange,  the  chemist? 
— Yes.  I  mean  the  thing  was  quite  spontaneous 
on  his  part.  Now,  by  a  very  curious  coincidence, 
on  the  3rd  July  a  letter  came  up  from  the  Resident 
Magistrate  of  Port  Elizabeth,  the  .late  Mr.  Bell, 
reaching  us  on  the  6th  July,  enclosing  a  copy  of  a 
report  by  the  Police  in  that  place,  stating  they  had 
reason  to  believe  the  opium  regulations  were  being 
infringed,  and  that  they  had  made  inspection  of 
the  chemists'  registers  in  that  place,  and  found 
large  amounts  were  being  giA^en  on  medical  pre- 
scriptions. The  report  of  the  Police  was  made  on 
the  25th  June,  one  day  before  Mr.  Walsh  called  at 
my  office.  He  enclosed  certain  prescriptions  for 
opium.  It  does  not  state  how  he  got  them.  ^  He 
says.  •'  There  is  nothing  whatever  to  prevent  • 
(Hiinamen  in  this  town  purchasing  two  pounds  of 
opium  each,  forming  a  combine  and  dispatching 
the  whole  to  the  Transvaal.  I  beg  to  attach  (9) 
orders  signed  by  medical  men,  authorizing  Willett 
■&  Company  to  supply  various  Chinamen  and 
Indians  with  opium."  Apparently  there — the 
matter  was  never  afterwards  inquired  into — 
Willett  spontaneously  gave  these  prescriptions  to 
the  Police  at  that  place.  These  matters  having 
come  to  my  notice,  there  was  really  only  one 
course  that  could  be  pui-sued. 

725  Chxnrman.  1  Jkit  before  vou  go  anv  further: 
vo'.i  sav  that  these  chemists  voluntarilv  handed 
over  the  ]-)rescrii)tions.  You  knew,  when  you  were 
receiving  those  documents,  that  you  were  receiving 
a  most  confidential  kind  of  document  between  a 
doctor  and  his  patic^ut  ? — If  you  will  excuse  my 
saying  so,  J  never  tliought  anything  a])out  it.  I 
never  looked  upon  these  rcsaily  as  bona  Jidc  prcscrip- 
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Dr.  A.  J.  tioiiH.  As  a  matter  of  fact  you  cannot  call  some  of 
Gr^ory.  ^|^^,^-^-^  prescriptions.  You  will  notice  from  the  para- 
Aug.  17, 1908.  oraph  I  have  just  read  to  you  that  the  Chief  of  Police 
calls  them  "  orders  "  ;  he  does  not  dignify  them  by 
the  term  prescription  at  all.  I  must  say  it  seems  to 
me  rather  a  curious  position,  that  when  a  chemist 
has  to  keep  a  record,  and  does  not  keep  one,  and  is 
asked  for  information  and  he  furnishes  it  by  pro- 
ducing his  original  prescriptions,  this  record  is  to 
be  discarded.  I  do  not  know  what  I  am  expected 
to  do — whether  I  am  to  say  that  he  shall  take  them 
back  again.  It  would  have  been  impossible  to 
ignore  them  and  do  nothing.  ^Xe  might  have  tried 
to  prosecute  the  chemists,  but  they  were  covered 
by  the  orders  of  the  medical  men,  and  it  would 
therefore  have  been  wrong  to  do  so. 

726.  Mr.  Cronw right  Schreiner.]  What  did  you 
do  then  ? — I  referred  the  matter  to  the  Govern- 
ment. 

727.  Chai/-man.]  You  would  appear  to  have 
obtained  a  certain  number  of  prescriptions,  which 
you  forwarded  to  the  Medical  Council  with  your 
letter  of  the  18th  Julv.  It  is  signed  bv  the  Under 
Colonial  Secretary,  but  really  it  is  your  letter  I 
take  it  ? — I  take  strong  exception  to  that.  That 
letter  was  written  by  the  Under-Colonial  Secretary 
on  the  direction  of  the  Minister.  It  is  the  usual 
practice  in  Departments  to  draft  letters,  to  save 
time,  which  go  on  to  the  Head,  and  he  acce^Dts, 
alters  or  discards  them  as  he  likes  ;  but  it  certainly 
seems  unreasonable  to  call  that  mv  letter,  and  sav 
I  sent  it. 

728.  Mr.  Cronw right  Schreiner.^  Did  vou  draft 
it  ?— Yes. 

729.  Chairmcm.']  And  forwarded  it  to  the  Under- 
Colonial  Secretary  V — Yes,  to  obtain  the  advice  of 
his  Minister,  and  he  signs  it  and  takes  all  official 
responsibility  for  it. 

780.  I  know  that,  but  you  drafted  the  letter, 
and  with  that  letter  you  forAvarded  one  batch  of 
original  prescriptions  ? — Yes. 
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781.  Then    von    drafted    another   letter   to    the     Dr.  a.j. 
Medical  Council  on  the  20th  Auoust  ?— Yes.  ^'^^"^■ 

782.  Which  is  also  sioned  hy  the  Under-Colonial  ^ug.  it,  i908. 
Secretary,  for  warding  a   second  batch  of  prescrip- 
tions ? — Yes. 

7oS.  So  in  the  meantime  had  you  been  obtaining 
prescriptions  ? — In  the  meantime,  in  order  that 
there  should  not  be  said  the  very  thing  I  have 
heard  said  here — that  we  discriminated — an 
instruction  was  issued  to  Mr.  Bellew  to  inspect  all 
chemists'  registers  in  Cape  Town,  and  in  all  muni- 
cipalities throughout  the  Colony  where  any  China- 
men were  resident,  a  circular  instruction  was  sent 
to  Magistrates  to  have  their  chemists'  registers  in 
those  towns  inspected. 

734.  But,  as  a  matter  of  fact,  none  of  the 
chemists  had  any  registers,  had  they  ? — That  is  not 
my  fault.  At  any  rate,  that  was  done  as  a  matter 
of  justice,  in  order  that  there  should  be  no  discri- 
mination. Then,  in  order  before  any  action  what- 
ever was  taken,  that  we  should  make  sure  there 
were  prima  facie  grounds  for  questioning  these 
issues,  (^aptain  Lo rimer  was  asked  to  make  inqui- 
ries in  regard  to  the  Chinese  whose  names  had 
been  given  as  to  whether  they  actually  had  been 
receiving  opium,  and  what  they  were  doing  with 
it. 

785.  AVho  requested  Captain  Lorimer  to  make 
these  investigations  ? — I  requested  him. 

730.  Is  that  the  matter  to  which  you  refer  in 
your  report  when  you  say  you  place  the  services 
of  the  Criminal  Investigation  Department  at  the 
disposal  of  the  Medical  Council  ? — ^No.  I  am  com- 
ing to  that. 

787.  Captain  Lorimer  at  that  time  was  in  chargi^ 
of  the  Criminal  Investigation  Department? — Yes. 
You  will  undei'stand  every  (Chinaman  in  this 
Colony  is  registered,  and  if  the  thing  were  bon(( 
lidf'  it  could  ])e  set  at  rest  at  once  l)v  asc(^rtaining 
something  about  the  Chinamen,  but,  as  a  mattei* 
of  fact,  it  was  found  (;very  name — with  the  excep- 
tion of  one  doul)tful  name — did   not   refer  to  anv 

[A.  lii-'08.]    Colonial  Medical  Council.  K 
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Dr.  A.  J.  known  Chinanian,  and  that  at  once  disclosed  the 
Gregory,  f^^^-^  j^j^.^^  thd'c  was  Something  wrono^.  It  has  been 
Alio.  17, 1908.  stated  that  we  coukl  have  dealt  with  the  medical 
men  ourselves,  but  1  wish  clearly  to  point  out 
that  no  medical  man  had  done  any  criminal  act. 
He  had  not  rendered  himself  liable  to  the  regula- 
tions :  he  had  simply  prescribed  opium,  nominally 
for  medicinal  purposes,  probably  not  for  medicinal 
purposes.  Whether  it  was  necessary  to  prescribe 
that  for  medicinal  purposes  was  not  a  matter  for 
us  to  decide  ;  in  fact  I  could  not  decide  it.  Nor  is 
the  tribunal  to  wdiich  questions  of  medical  ethics 
in  this  Colony  can  or  should  be  referred,  the 
Government.  There  is  one  body,  and  one  body 
alone  which  is  charged  with  that  duty,  and  that 
is  the  Medical  Council,  and  therefore  to  the 
Zvledical  Council  the  whole  matter  w^as  referred. 
The  difficulties  of  the  thing  w^ere  evident  the 
moment  the  Medical  Council  did  come  to  deal 
with  it,  that  is  to  ascertain  whether  any  of 
these  prescriptions  w^ere  required  for  medicinal 
purposes  ;  and  it  was  a  matter  no  one  but  the 
Medical  Council  could  decide  on.  So  accordingly 
the  next  step,  which  w^as  the  obvious  step,  was  to 
refer  the  matter  to  the  Medical  Council. 

738.  Mr.  CronwrigJd ScJireiner?\  With  your  advice? 
— Yes.  We  could  liave  done  nothing  else.  You  saw^ 
what  happened  when  I  pointed  out  to  Dr.  Kruger 
that  I  considered  it  ethically  wrong  to  prescribe 
opium  in  that  manner.  Did  he  take  any  notice  of 
it  y  He  simply  ignored  it,  as  every  medical  man 
w^ould  unless  coming  from  a  proper  body.  In  that 
letter  of  the  18tli  July  it  will  be  noticed  that  the 
Government  starts  off  pro  forma  hj  making  com- 
plaint under  section  thirteen  of  the  Medical  and 
Pharmacy  Act,  but  we  make  it  quite  clear  that 
the  whole  matter  is  put  in  the  hands  of  the 
Medical  Council  to  deal  wdth  as  they  think  proper. 
They  need  not  hold  an  inquiry. 

739.  Chairtnan.~\  Do  you  take  the  A'iew,  under 
section  thirteen  of  the  Act,  that  there  is  a  dis- 
cretion ?     Upon  the  Minister  in  charge  of  Public 
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Health  laying-  a  complaint  in  terms  of  that  section.     Or-  a.  j. 
do  you  say  it  is  open  to  the  Medical  Council  to     "^^f^''^- 
hold  an  inquiry  or  not  as  they  think  lit? — You  ^"^i^/i^os. 
mav  debate  a  i>ood  deal  as  to  what  it  mav  or  shall 
mean,  but  in  actual  practice  the  Medical  C^ouncil 
need  not  hold  an  inciuirv  thev  do  not  consider  it 

J-  •/  %f 

proper  to  hold. 

740.  You  wrote  this  :  "  The  effect  of  these  regu- 
lations is  that  in  practice  no  chemist  can  law- 
fully sell  opium  except  on  a  medicinal  prescrip- 
tion. It  has  been  found,  however,  that  this 
important  trust  placed  on  medical  practitioners, 
instead  cf  being  honourably  carried  out,  has 
been  in  many  cases  apparently  abused,  certain 
medical  men  having  issued  prescriptions  to 
persons  for  the  supply  of  opium  for  purposes  and 
in  quantities  incompatible  with  the  belief  that 
such  prescriptions  were  issued  for  bona  fide 
medicinal  purposes."  Do  you  say  upon  a  com- 
plaint l)eing  lodged  by  the  responsible  Minister  of 
that  character,  the  Colonial  Medical  Council  had 
any  option  but  to  hold  an  inquiry  ? — Yes.  I  will  go 
further.  I  will  take  the  end  of  this  letter  :  "  The 
Law  Adviser  reports  that  the  regulations  them- 
selves do  not  appear  to  provide  for  the  contingency 
of  their  being  nullified  ])y  the  action  of  tlie  medical 
man  in  giving  prescriptions  for  opium  not  bona 
Jidc  required  by  the  recipient  for  medicinal  use. 
He  recommends,  however,  that  the  cases  in  ques- 
tion be  bi'ought  to  the  notice  of  the  Council  to  be 
dealt  with,  should  the  Council  see  tit,  as  a  breach 
of  profession rd  conduct,  and,  accordingly,  I  am 
now,  by  the  direction  of  the  Colonial  Secretary, 
laying  the  matter  before  the  Council.  I'or  the 
guidance  of  the  Council  I  attach  the  original  pre- 
scriptions issued  by  the  several  medical  men.  .  .  ." 
etc. 

741.  Mr.  ('romcriiiht  S:-hi-('iiifn\'\  In  rcgM rd  to  the 
statement  in  this  letter  of  the  18th  July.  ^- The 
eliect  ol"  these  I'ogulations  is  that  in  i)i-actice  no 
chemist  can  lawfully  sell  opium  except  on  a 
medicinal  prescription.'   I  see  that,  as  a  matter  of 

K  2 
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Dr.  A.  J,  fact,  it  is  not  so.  Sub-section  (2)  of  section  two 
Gregory,  j^^^^^jg  :  ".  .  .  bcforo  x>^i^'ting  witli  any  quantity,  the 
ugr.  17, 1908.  pei-son  demanding  the  same  shall  be  required, 
where  no  medical  prescription  is  produced,  to  fully 
state  ..."  So  the  chemist  can  sell  Avithout  a 
medical  prescription  ? — Yes.  For  all  practical 
purposes  a  chemist  cannot  prescribe.  In  our 
subsequent  letter  of  20th  August,  the  same 
point  is  raised  :  "  The  Colonial  Secretary  will 
be  glad  if  the  Council  will  deal  with  these 
fresh  instances  in  the  same  manner  as  they 
may  propose  dealing  with  those  forwarded  under 
my  former  communication."  The  whole  intention 
was  to  give  the  Medical  Council  an  absolutely  free 
hand.  Pro  forma,  if  they  w^anted  to  proceed 
further,  the  letter  began  with  the  formal  state- 
ment that  it  was  under  section  thirteen  ;  but  later 
on  in  the  letter  we  made  it  perfectly  clear  that  the 
Council  was  to  use  its  discretion,  and  as  a  matter 
of  fact  the  Council  did  use  its  discretion.  They 
deliberated  on  the  matter.  I  have  an  extract  from 
the  Minutes,  which  I  cannot  very  well  put  in,  but 
the  Secretary  of  the  Medical  Council  will  be  quite 
ready  to  put  them  in.  The  Minutes  will  be  found 
to  l^ear  out  the  fact  that  the  question  whether  they 
should  proceed  to  inquire  into  these  prescriptions, 
was  definitelv  debated,  and  that  it  was.  by  a  vote 
nem.  con.^  agreed  that  they  should  hold  an  inquiry, 
and  quite  correctly  I  think,  personally.  I  do  not 
see  how  the  thing  could  have  been  burked,  but 
still  the  Council  had  every  opportunity  to  exercise 
their  discretion  in  the  matter. 

742.  Mr.  H.  S.  ran  Zf/L]  You  considered  it  your 
duty  to  draw  their  attention  to  it  ? — Y^es  :  it  was 
the  only  possible  way.  I  may  mention  that  later 
on.  after  the  Council  had  dealt  with  three  or  four 
men,  they  then  wrote  to  the  Government  and 
asked  if  the  Government  w^ished  proceedings  to  be 
continued  in  regard  to  the  other  men,  and  the 
(Government  at  once  replied  that  that  was  a 
matter  for  the  Medical  Council  tc  decide  them- 
solves.     From    first  to  last   the  Government  con- 
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fined   itself   to   handing-   over   the   matter   to  the     JJjg'^o/' 
Medical  Council  to  deal  with  as  it  thought  fit.  regoiy. 

[.1/  this  stage  Mr.  Upington  left  the  room.,  and       auo..  17.190 
Mr.  Croiuoright  Schreiner  took  the  Chalr\ 

743.  Acting  Chairnuni.]  The  Government  handed 
over  to  the  Medical  Council,  and  left  it  to  their 
discretion  ? — Yes. 

744.  Dr.  Beck.]  Your  point  is  the  Government's 
sole  contact  with  this  business  began  and  ended 
with  reporting  to  the  Medical  Council  certain 
occurrences,  and  after  that  the  Government  ceased 
to  have  any  responsibility  ? — Except  in  so  far  as 
assisting-  the  Medical  Council  to  get  any  informa- 
tion in  our  possession  or  easily  obtained  which 
they  asked  for. 

745.  In  other  words,  the  whole  responsibility  for 
the  conduct  of  these  examinations  rested  with  the 
Medical  Council  ? — Yes.  I  wall  put  in  here  a  com- 
plete list  of  the  opium  prescriptions,  and  I  think  if 
you  examine  that,  you  wall  see  at  once  that,  on  the 
face  of  it.  it  manifestly  indicates  the  intention  of 
the  prescribers  to  provide  opium  for  other  than 
medical  purposes.  [Witness  handed  in  docnjnent — 
see  Appendi.i'.]  For  example,  here  Dr.  McMullen 
prescribes  for  "  Gamaldien  "  19  lbs.  of  opium  in  40 
days.  He  also  prescribes  for  "  Eajap  "  5  lbs.  in  28 
days.  In  those  cases  sent  up  by  the  Resident 
Magistrate  of  Port  Elizabeth  there  was  no  less  than 
12  lbs.  supplied  on  one  day — the  oOtli  May — by 
Willet  &  Co.,  the  chemists,  on  the  prescriptions  of 
three  medical  men.  Thev  sold  12  lbs.  on  one  day 
to  different  men  on  the  medical  prescriptions  of 
three  medical  men.  1  have  not  the  slightest  doubt 
in  my  own  mind  that  this  list  is  not  a  tenth  part  of 
what  has  been  going  on.  The  cliemists  have  not 
kept  records,  and  have  fished  up  a  few  prescriptions 
to  clear  themselves,  but  there  is  no  doubt  in  ni}- 
mind — from  this  and  other  reasons — that  it  was 
being  most  extensively  done.  With  regard  to 
getting  information  for  th(^  Council,  1  wish  very 
strongly  to  object  to  my  ])eing  calkul  the 
prosecutoi"    in   these   cases.     On    the   one   hand  a 
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Lr.  A.  J.    number    of    people    called     me    the    prosecutor, 
Gregory.    ^^^^^    ^^^    ^j^^    othcr  liaud,  you   will   find,  if  you 

lAug.  17. 190S.  look  at  tlie  papers,  that  the  Council  com- 
plains that  there  was  not  a  prosecutor  in 
the  matter,  and  therefore  they  were  at  a  disad- 
vantage in  getting  their  evidence  together.  The 
onlv  thino  1  did  was  to  give  evidence  when  I  was 
called  upon  to  liive  it.  I  did  not  even  attend  the 
*  inquiries  throughout.     I  was  present  at  little  bits 

of  one  or  two  of  them,  I  think,  but  the  majority  of 
them  were  carried  out  in  my  absence  and  I  pre- 
pared no  evidence  for  them.  I  never  asked  any 
questions  or  cross-examined.  I  have  examined  no 
witnesses.  I  never  even  put  things  right  which  I 
could  have  put  right,  when  I  was  sitting  in  the 
room,  if  I  had  been  an  official  in  the  proceedings. 
For  example,  I  saw  many  points  being  missed  by 
the  Council  which  could  have  been  easily  elicited 
from  the  witnesses  before  them. 

746.  As  a  member  of  the  Council,  was  it  not 
your  duty  to  take  part  ? — No.  As  a  member  of 
the  Council,  I  excused  myself,  and  never  took  part 
in  the  deliberations  or  voted.  I  was  present  occa- 
sionally when  I  was  called  as  a  witness  and  gave 
my  evidence  and  remained  perhaps  half-an-hour 
afterwards. 

747.  Acting  Cha inna n .]  You  mean,  it  being  in- 
cumbent on  you  to  look  into  these  matters,  it  was 
not  compatible  for  you  to  sit  on  the  Council  ? — I 
mean  it  was  not  compatible  for  me  to  take  part  in 
these  inquiries  because  they  were  connected  with 
my  own  administration. 

748.  Mr.  H.  S.  van  Zyl.~\  You  did  not  assist  the 
Council  to  come  to  a  decision  in  these  matters  ? — 
No,  I  was  not  present.  I  want  to  explain  now  how 
later  on  we  got  information  from  the  C.I.D.  Tlie 
first  case  the  Council  inquired  into  was  that  of 
Dr.  McMuUen.  There  were  prescriptions  for  two 
patients,  '"Gamaldien"  and  "Eajap."  I  under- 
stand Dr.  McMullan  said  Rajap  had  gone  to  Kim- 
berley  and  he  could  not  produce  him,  but  he  pro- 
duced Gamaldien.     Gamaldien  give  his  evidence. 
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I  was  not  present.    The  next  morning  the  President     or-  a.  j. 
of  the  Medical  Council  called  on  me  at  my  office,     ^''';-'''■^• 
and  he  said  that  Dr.  McMullen  had  produced  his  ^"g^i'i^o-^ 
patient  Gamaldien  and  that  the  latter  had  struck 
the  Council,  when  oiving  evidence,  as  heing  utterly 
unreliable — in  fact  being  a  false  witness — that  he 
swore  he  was  an  opium  smoker  and  had  only  just 
broken  the  habit,  whereas  it  was  obvious  to  anv 
medical   man   that   he   was   not   a    broken   down  ;;*. 

opium  smoker,  and  that  he  did  not  appear  to  be 
an  opium  smoker  at  all.  and  that  for  other  reasons 
thev  Avere  not  satisfied  with  his  evidence  ;  and  he 
asked  me  if  I  would  therefore  endeavour  to 
ascertain  something  of  Gamaldien' s  antecedents. 

749.  The  assumption  being  that  he  was  not  gett- 
ing the  opium  for  himself? — Yes.  The  Council  felt 
that,  but  were  unable  to  bring  it  out  in  evidence, 
having  no  counter  evidence  to  produce.  Shortly 
after  that.  Mr.  Molteno,  the  present  Speaker,  who 
was  then  the  Council's  legal  adviser  and  sat  with 
the  Council  throughout  this  and  other  of  the 
inquiries,  called  at  my  office  and  repeated  the 
same  thing.  I  told  him  Dr.  Murray,  the  President, 
had  called  on  me,  and  I  had  undertaken  to  have 
some  inquiries  made.  I  then  communicated  with 
the  Criminal  Investigation  Department,  giving 
them  the  facts,  and  asking  if  thev  could  find  out 
anything  a}}out  Gamaldien.  A  few  hours  after- 
wards a  man  was  brought  round  to  my  office  by 
one  ot*  the  Criminal  Investigation  officers,  and  he 
said  this  man  could  make  a  statement  as  to 
Gamaldien's  antecedents.  He  then  said  to  him, 
'•  Tell  the  doctor  what  you  have  to  say."  He 
made  a  statement,  and  I  said  "  Yerv  well,  are  vou 
pr(;pared  to  make  an  affidavit  of  that  ?  I  am  a 
Justice  of  th(5  Peace."  He  said,  "  Oh,  ves,  certainlv." 
I  accordingly  took  his  affidavit.  In  the  course  of  a 
few  hours,  three  other  men  were  ])rought  up.  One 
came  a  couple  of  days  at'terwa  ids.  \\i  the  statement 
made  by  the  first  man  brought — I  think  lie  was 
JJaja]) — he  said  he  had  never  seen  Dr.  McMullen, 
that  he  had  l)een  at  a  certain  house  and  was  com- 
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Dr.  A.  J.  plaining'  that  ho  couh]  not  £>et  any  more  opium  for 
lejyoiy.  ^j^^Q]^ij^o'  that  Gamahlicn  was  present  and  said, 
Aug.  17, 1908.  "  I  can  get  you  an  order  from  a  doctor  if  you  give 
me  half-a-sovereign,"  and  that  Ilajap  then  said, 
"  Yes  ;  if  you  can  do  that,  you  shall  have  it," 
giving  half-a-sovereign  to  (ramaldien,  who  went 
out  and  came  back  in  half-an-hour  or  so  with  the 
prescription. 

750.  Acting  Chairman.]  Whose  prescription? — 
Dr.  McMuUen's  order. 

751.  For  how  much  ? — For  a  certain  quantity  ; 
I  think  a  pound.  Gamaldien  got  this  for  him. 
Ilajap  declared  he  had  never  seen  Dr.  McMuUen, 
and  obviously  he  was  not  in  Kimberle}^,  because 
he  was  at  that  time  in  the  room.  I  sent  those 
affidavits  to  the  Council,  and,  as  a  matter  of  fact, 
to  show  you  that  the  '  'ouncil  asked  for  them,  I 
could  again  quote  the  Minutes,  which  I  have  no 
doubt  could  be  produced,  (hi  the  24th  September 
the  Minut'S  of  the  Council  will  show  that  the  Presi- 
dent said  that  he  had  asked  the  Medical  Officer  of 
Health  to  endeavour  to  ascertain  whether  Gamal- 
dien's  bona  fides  were  bevond  doubt,  and  Dr. 
Gregorv,  in  a  letter  he  had  received  that  daA% 
furnished  affidavits  from  Hamat  Eajap  (who  was 
stated  in  evidence  at  the  inquiry  to  be  in  Kimber- 
ley),  Barnet  Jamodien  and  William  Birch,  which 
would  throw  light  on  the  subject,  and  then  the 
Minutes  go  on  to  show  that,  in  view  of  those,  he 
had  asked  Mr.  Molteno  to  advise  the  Council. 

752.  Dr.  Beck.]  Gamaldien  was  supplied,  as  you 
have  already  said,  with  opium  ? — 19  lbs.  in  14 
days. 

753.  And  you  say  it  was  proved  conclusively 
that  this  Rajap  had  been  supplied  ? — He  made  a 
sworn  affidavit  to  that  effect. 

754.  That  part  of  this  opium  had  been  procured 
for  him  ? — Yes.  But  the  opium  supplied  to  Rajap 
was  not  included  in  that  19  lbs. 

755.  xicting  Chairman.']  Were  these  affidavits 
put  in  subsequent  to  the  prosecution  having  been 
closed  ? — Yes.    H  was  unfortunate  for  the  Council 
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in  this  matter.  The  President  also  asked  me  if  1  Dr.  a.  j. 
could  give  them  any  medical  information  as  to  the  ^^^^y- 
prescribino  of  opium  for  smoking  purposes,  ^"s- 1^- 1^*- 
Ijecause  although  the  members  of  the  Council  feJt 
quite  cJearly  on  the  matter  they  would  have  liked 
some  evidence  on  the  point.  I  said  they  had  better 
have  Dr.  Engelbach  at  the  Gaol,  who  is  constantly 
having  Chinese  opium  smokers  in  gaol,  and  cuts  it 
olf  at  once.  Dr.  Engelbach  accordingly  attended 
the  inquiry  to  give  evidence,  and  then  Dr. 
McMullen's  legal  representative  took  exception — 
that  the  prosecution  was  closed.  This  evidence 
w^as  a  trifling  matter,  and  the  Council,  I  under- 
stand, rather  than  prejudice  the  case  at  all,  said- 
'•  Yerv  w^ell ;  we  will  consider  it  closed."  After, 
w^ards  they  got  hold  of  the  evridence  against  the 
man  Gamaldien,  and  having  once  ruled  the  case 
was  closed  they  could  not  open  it  again :  they 
were  in  an  unfortunate  position  by  their  own 
ruling. 

756.  Mr.  H.  S.  v((n  Zi/L]  These  affidavits  w^ere 
handed  in  to  the  Medical  Council  after  Dr. 
^IcMullen's  prosecution  had  been  closed  ? — After, 
according  to  the  ruling  of  the  Council,  it  had  been 
closed. 

7d7.  But  before  judgment  was  given  ? — Before 
the  evidence  on  Dr.  McMullen's  side  was  hnished, 
I  believe  ;  at  any  rate,  it  was  before  judgment  was 
given. 

758.  Dr.  McMullen  was  never  confronted  with 
these  witnesses?  — No  ;  not  as  far  as  J  am  aware. 

759.  Was  he  aware  the  C^ouncil  had  these 
atHdavits  in  its  possession  ? — Not  that  I  Ivuow  of. 

760.  So,   as   a   matter   of   fact,   these    affidavits 
might  have  had   a   very  great  influence  in  assist- 
ing  the   Council   to   come  to  a  judgment  in  the  • 
matter  ? — Of  course. 

7()1.  And  yet  Dr.  McMuHen  was  never  acquainted 
with  them  ;  is  not  tliat  so  V     Yes. 

762.  AcliiKj  (7/(t//-t/t(ni.]  Surely  tliat  was  very 
iniiaii-.  Judgment  was  given  in  his  case  and  these 
tilings  were  never  brougiil    to  his  notice? — But  1 
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Dr.  A.  J.    understand  that  the  Council  tried — and  I  feel  sure 
^^°^^-    thov  honestly   did  try — to  put   them   from   their 

A«g.l7,U»08.  iiiiiids. 

763.  The  list  you  have  put  in  is  so  much  greater 
than  the  number  prosecuted  Can  you  say,  in  the 
first  place,  wh}^  men  prescribing  in  comparatively 
small  quantities,  like  Dr.  Arenhold,  were  prose- 
cuted, and  others  were  not  prosecuted  at  all,  and 
why  the  chemists  were  not  prosecuted  for  not 
keeping  the  necessary  registers  ? — With  regard  ta 
the  first  of  those  points,  the  Council  was  informed 
of  all  these  cases,  as  the  correspondence  shows. 
They  were  informed  of  Doctors  Impey,  Sellar,  Pitt 
and  Murphy. 

764.  Why  did  they  select  some  and  not  others  ? 
— I  believe  they  intended  to  hold  an  inquiry  inta 
all  of  them,  and  they  began  with  Dr.  McMuUen 
and  went  on  to  the  others.  Then,  however,  there 
were  very  unfair,  and  in  many  respects  ferocious, 
attacks  made  upon  them,  especially  in  the 
Berieti',  in  which  all  sorts  of  letters  appeared,  even 
by  the  defendant  himself.  Dr.  Mc Mullen,  and 
there  was  comment  which  was  not  altogether, 
fair  in  many  other  papers.  There  was  also  a  good 
deal  of  agitation  being  got  up  by  the  band  of 
medical  men  implicated.  They  went  round  inter- 
viewing the  Prime  Minister  and  other  Ministers^ 
and  making  a  yreat  deal  of  fuss  about  it.  The 
result  was  that  I  think  the  Council — my  expres- 
sion states  it — reallv  lost  their  nerve.  Thev  felt 
the}'  wished  they  had  not  touched  the  thing,  and 
instead  of  going  boldly  and  steadfastly  ahead, 
tbey  then  tried  to  drop  the  matter;  the  more  so  as 
they  considered  that  as  far  as  they  had  gone  was 
quite  sufficient  to  act  as  an  example  and  they  did 
not  want  to  persecute.  They  thought,  "  Yery  well, 
we  have  shown  exactly  what  we  do  think  of  this, 
and  the  other  matters  may  as  well  be  dropped." 
I  think  that  was  the  ide^  of  the  Council.  It  was 
an  unwise  decision  on  their  part,  but  was  a  per- 
fectly human  one.  Some  of  these  later  cases  were 
given  them  in  the  last  letter  of  the  GoA^ernment  of 
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the  20th  August,  and  that  is   why  they  did  not  go     or-  a.  j, 
into  the  hiter  ones.  legory. 

765.  31/-.  H.  S.  van  Zt/l.']  As  far  as  you  were  Aug.  17,1 908. 
concerned,  you  did  your  duty  ;  you  had  forwarded 
the  whole  information  ? — Yes  ;  I  forwarded  it, 
with  the  exception  of  Kimberley,  where  I  found, 
on  inquiry,  a  small  prescription  of  Dr.  Simmonds 
up  there  liad  really  been  dispensed  by  the  chemist 
half-a-dozen  times. 

7C)i^.  Acting  Cludrman.']  I  need  hardly  put  it 
that  the  Council  had  no  animus  against  these 
men  ? — On  the  contrary,  the  Council.  I  believe  had 
some  acquaintance  with  them. 

767.  Will  you  tell  me  what  was  the  biggest  pre- 
scription of  Dr.  Arenhold  ? — Eight  ounces.  I  must 
tell  you  some  of  these  things  are  wrongly  typewrit- 
ten. Eight  ounces  has  been  typed  three  ounces. 
His  biggest  prescription  was  for  half-a-pound. 
But  some  of  his  prescriptions — and  that  is  what  I 
believe  the  Council  considered  worse  than  one  for 
half-a-pound  —  said  "  Supply  a  small  quantity." 
The  Council  holds  that  this  is  not  a  medical  pre- 
scription. You  do  not  leave  it  to  the  chemist  to 
decide  how  much  to  give  of  a  dangerous  drug  like 
opium. 

768.  The  regulations  do  leave  it  so  ?  —  The 
chemist  can  sell  it  without  a  medical  prescription, 
but  he  has  to  show  it  is  for  medicinal  purposes. 

769.  The  fault  does  not  lie  with  the  doctor  ? — 
Y''es  ;  the  fault  lies  with  the  doctor  in  giving  a 
prescription  in  such  a  vague  manner  as  ''  a  small 
quMntity.  '  As  a  matter  of  fact,  the  man  was 
sujjplied  with  a  pound  on  that  order. 

770.  Under  the  regulations  you  have  a  perfect 
riglit  against  all  tliese  chemists  for  supplying  large 
quantities  and,  in  the  next  place,  for  not  keeping 
registers.  Wh}-  did  you  take  action  against  the 
doctors  and  not  the  chemists  ? — The  chemists  had 
prescrix)tions.  it  is  not  for  them  to  question  the 
prescri])tions. 

771.  Exce])t  that  tlie  law  holds  the  ciiemist 
liable  ? — If  he  liad  any  real  suspicion  the  [)rescrip- 
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Dr.  A.  J.    tion  was  a  boous  one  :  he  should  not  have  acted 

Gregory.  .  , 

_  upon  it. 
Aup.17,1908.  772.  It  sa3's  no  quantity  shall  be  parted  with  if 
there  is  any  suspicion  that  it  is  to  be  used  for  any 
other  purpose  than  medicinally.  My  point  is, 
why  did  not  the  Council  prosecute  all  these 
chemists  for  sui)plying  quantities  which  the 
Council  held  to  be  obviously  not  for  medicinal 
purposes,  and,  in  the  next  place,  for  such  a  dis- 
tinct \dolation  of  the  section  which  enjoins  that 
they  shall  keep  a  register? — Of  course  the  Council 
had  no  power  to  deal  wdth  chemists. 

71?>.  That  is  the  reason— that  they  had  no  power 
to  deal  with  chemists  ? — They  had  nothing  to  do 
with  chemists.  The  Government  did  not  consider 
it  a  reasonable  thing  to  prosecute.  As  a  matter 
of  fact,  I  may  say  that  in  the  course  of  those 
affidavits  evidence  was  given  in  one  of  them  that 
a  certain  veterinary  surgeon,  styling  himself 
Doctor  Watson,  had  had  opium,  when  he  was  not 
a  medical  man  :  and  his  case  was  handed  over  to 
the  police,  and  he  w^as  prosecuted  and  convicted. 

774.  I  want  to  ask  you  a  few  questions  about 
the  prosecution.  AVho  did  prosecute  in  these 
matters  ao-ainst  the  doctors,  if  anvbody  ? — Nobodv 
prosecuted.    . 

77b.  But,  as  a  matter  of  fact,  the  preparation  of 
the  case  was  largelv  in  vour  hands  ? — No ;  I 
simpl}^  got  what  information  they  wanted. 

776.  You,  to  a  certain  extent,  prepared  the 
case  ? — No. 

777.  Your  own  record  shows  that,  surely.  You 
dratted  the  letters  for  the  Minister,  and  so  on. 
Of  course  he  takes  the  ultimate  responsibility,  but 
as  a  matter  of  fact  you  drafted  a  lot  of  the  letters 
bearing  on  the  subject,  and  the  President  came  to 
you  for  additional  evidence  ? — Y^es.  which  I  got 
for  him. 

778.  So  you  really  prepared  the  case  in  that 
way  ? — Yes.  Such  information  as  we  had  w^e 
naturally  presented. 

779.  Mr.  H.  S.  van  Zi/L]  Do  you  think  in  mat- 
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ters  of  this  sort  it  would  be  really  better  if  you  J^^;^-^- 
were  not  a  member  of  the  Council  ? — Certainly  ^''^^'■y- 
not.  I  have  said  the  Medical  Officer  of  Health  Aug.  17,1 908. 
should  be  a  member  ex  officio  and  should  not  be 
the  prosecutor  in  these  cases.  I  should  absolutely 
refuse  to  be  that.  This  was  an  exceptional  kind 
of  case.  It  was  a  matter  coming  under  my  admi- 
nistration and,  as  such,  I  came  into  contact  with 
it,  but  I  do  not  come  into  contact  with  all  their 
other  cases.  They  have  tried  dozens  of  cases  I 
have  had  nothing  to  do  with.  As  far  as  being  a 
member  ex  officio  is  concerned,  it  is  of  the  gi-eatest 
advantage  to  the  Medical  Council.  The  holding 
of  inquiries  is  not  their  only  duty.  They  examine 
and  register  and  have  many  fttnctions  under  the 
Public  Health  Act,  and  others  under  the  Medical 
Acts. 

780.  Dr.  He IV at. '\  You  think  you  should  be  a 
member  from  an  advisory  point  of  view  ? — Yes. 
The  general  administration  of  parts  of  the  Medical 
and  Pharmacy  Act  come  under  them,  and  I  think 
it  is  -A'ell  to  have  the  Medical  Officer  of  Health  an 
ex  officio  member,  as  it  Inings  the  Council  and  the 
Government  in  touch  with  each  other,  and  at  the 
same  time  he  supplies  a  trained  official  element 
which  otherwise  might  be  wanting. 

781.  Mr.H.S.  van  Zi/L]  The  only  point  is,  do 
not  you  think  your  duties  should  be  so  limited 
that  you  should  not  take  part  where  fche  Council 
sits  as  a  judicial  body  to  judge  men? — That  is  a 
matter  of  taste.  As  a  matter  of  fact,  I  have  no 
desire  to  sit  on  these  things  ;  all  of  us  try  to  get 
off  them. 

782.  You  have  no  objection  to  your  membership 
being  limited  in  tliat  respect  ? — t  do  not  want  to 
sit  in  judgmcait  on  my  fellows,  and  still  less  do  I 
Wriiit  to  ))e  piosecutoi". 

7(S;i.  Do  you  object  to  ])eing  styled  prosecutor? — 
Undoubtedly. 

7S 1  111  these  cMses  you  were  ically  ('ollecting 
iiifoinintion  foj-  llie  Council.  That,  you  think, 
would   come    within    the   scope   of   the   work   you 
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Dr.  A.J.    tlo  ? — No.     That  was   only    so   in   this   particuhir 
<^regory.    ^^^^^  bccause  I  had  special  knowledge  of  it  ;  not  in 
Aug.  17, 1908.  ^jjy  other  case  would  1  collect  information. 

785.  It  is  only  right,  in  fact  it  is  necessary,  that 
you  should  supply  to  the  Council  the  information 
which  3^ou  naturally  have  in  your  official  posi- 
tion?—In  such  a  case  as  this;  but  I  have  no 
special  information  in  regrud  to  other  cases 
coming  before   the   Council. 

786.  Here,  by  virtue  of  being  Medical  Officer  of 
Health,  and  having  these  detectives  at  your  dis- 
posal, you  got  them  to  make  inquiries  ? — Only  in 
regard  to  my  own  administration.  Supposing  a 
medical  man  performed  an  abortion  and  was 
brought  up  before  the  Medical  Council,  I  have  no 
locus  standi  to  inquire  whether  he  did  that ;  it 
does  not  come  within  my  sphere.  Suppose  he  has 
committed  adultery  with  his  patient,  1  have 
nothing  to  do  with  it. 

787.  You  think  it  would  be  undesirable  if  you 
acted  as  prosecutor  in  these  cases  ? — Most  unde- 
sirable ;  in  fact  I  am  not  a  policeman,  and  would 
not  take  it  on. 

788  You  certainly  did  l)estir  yourself  pretty 
considerably  in  these  opium  cases  to  get  informa- 
tion ? — Where  I  was  asked  for  it.  In  this  easel 
got  it.  After  inquiring  into  Dr.  McMullen's  case 
they  saw^  the  weak  points  in  that  case,  and  they 
asked  me  to  see  that  the  Chinamen  were  got  up  in 
Dr.  Krugef s  case.  As  a  matter  of  fact,  I  com- 
municated with  the  Department  dealing  with  the 
Chinese  registration,  and  they  got  the  men  up. 
Only  one  was  actually  called.  If  I  had  been  a 
prosecutor  I  should  *  have  called  them,  and 
arranged  the  evidence  so  that  there  would  never 
have  been  this  fiasco. 

789.  Do  not  you  think  it  is  desirable  there 
should  l)e  some  one  to  prosecute  ? — There  I  agree 
with  you. 

790*.  Wlio  do  vou  think  a  proper  person  to  prose- 
cute ?— I  think  the  Council  should  have   power  to 
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ni)poiut  some  one  to  act  as  prosecutor,  the  same  as     or-  a.  j. 

.  ^  ^  ,  ,  .    T  ^  Gregory. 

Ill  court  martials.  — 

791.  Dr.    Beck.]    What   is    the    practico   of  the  Aug.  i7.  i908. 
British  Medical  Council  ?— I  am  not  quite  certain. 

I  rather  think  the  Medical  Association  takes  the 
matter  up.  There  is  a  Medical  Defence  Associa- 
tion, and  as  a  rule  they  prosecute  and  bring  up  all 
the  evidence. 

792.  Mr.  H.  S.  van  Zyl.]  Would  it  not  be  desira- 
ble to  have  a  permanent  prosecutor  in  these 
matters,  officially  ? — I  am  not  prepared  to  say 
that. 

798.  Would  not  one  of  the  legal  advisers  be  a 
good  man  to  have  in  such  a  capacity  ? — He  might 
be.  undoubtedly.  Another  important  point  is, 
why  was  this  matter  referred  to  me  afterwards  by 
the*  Government  for  report  ?  That  was  deliberately 
referred.  I  have  all  the  references  here,  and  will 
read  you  the  Minutes  referring  the  matter  to  me 
(reading  same) .  I  will  go  further  than  that.  It  was 
the  desire  of  the  Council  really  that  they  should  be 
referred,  because  they  felt  I  was  in  possession  of 
special  information  which  ought  to  be  before  the 
Government.  The  raison  cVetre  of  referring  it  was 
because  it  was  a  matter  under  my  administration. 
Never  before  nor  since  has  any  case  been  referred 
to  me. 

794.  Dr.  Beck.]  In  connection  Avith  the  procur- 
ing of  prescriptions  from  chemists,  some  of  them 
were  voluntarily  brought  to  you  ? — As  far  as  I  am 
aware,  they  were  all  voluntaril}^  brought. 

795.  Did  any  chemists  refuse  to  give  up  any 
prescriptions  when  tli(\\-  were  asked  for  them  ? — 
Later  on,  in  th(>  iiiquii-ing  of  chemists,  a  chemist 
named  Kohm.  in  CaUMlon  Street,  told  Mr.  Jjellew 
he  liad  been  providing  opium  like  that,  but  that 
he  did  not  like  to  disclose  the  medical  men  who 
had  been  presciibing  it.  Mr.  Kohm  then  rang  me 
up  on  the  telephoJie,  and  said.  '•  I  am  (|uite  pre- 
pared to  give  you  every  information.  We  liave 
been  supplying  opium  in  this  fashion.  lUit  I 
want  to  be  covered,    because ,"    and  he  uave 
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Dr.  A.  J.  me  to  understand  he  had  virtually  been  threatened 
Gregory.  ^^^  ^^^^  medlcal  man  that  if  he  disclosed  anything', 
Aug.  17, 1908.  lie  would  damage  his  business  and  would  not 
allow  further  prescriptions  to  be  made  up  there. 
He  said,  "  Therefore,  if  vou  will  write  me  a  cover- 
ing  letter,  I  will  give  you  any  information  I  can." 
Accordingly,  I  then  applied  to  the  Secretary  of 
the  Pharmacy  Board,  and  asked  him  for  a  covering 
order  ;  and  then  it  was  for  the  first  time  I  dis- 
covered there  was  a  difference  l^etween  the  "  pre- 
scription book  "  and  the  "  poison  book."  As  a 
matter  of  fact,  I  ought  to  have  known  it,  but  I 
did  not.  The  secretarv  gave  an  order  to  look  at 
the  poison  book.  Mr.  Bellew  then  went  to  Mr. 
Kohm's  shop  again  with  this  order,  under  a  cover- 
ing note  by  myself,  asking  him  to  give  all  neces- 
sary information,  and  then  he  verbally  gave  him 
all  the  information,  which  included  a  lot  of  these 
prescriptions  and  included  all  the  five  later 
prescriptions  of  Dr.  Impey's  and  some  of  Dr. 
Kruger's.  He  gave  the  information  verbally,  while 
Mr.  Bellew  took  it  down  in  writing.  His  poison 
book  disclosed  these  sales,  and  their  quantity,  but 
did  not  disclose  the  reason  for  making  the  sales,  so 
he  gave  verbally  the  information ,  regarding  who 
had  prescribed  and  who  had  not  prescribed.  That 
was  simply  to  cover  himself,  in  case  of  his  cus- 
tomers going  for  him.  We  never  saw  any  pre- 
scription there,  nor  his  prescription  book.  We  got 
verbal  information,  supplementing  the  actual 
information  in  his  poisons  book. 

796.  These  prescriptions,  as  a  matter  of  fact,  need 
not  necessarily  appear  on  the  poisons  book  ? — They 
need  not,  and  as  a  rule  they  do  not. 

797.  Were  any  of  these  chemists  threatened  with 
penalties  if  they  failed  to  produce  the  prescrip- 
tions ? — Not  as  far  as  I  am  aware  of,  and  certainly 
not  on  any  instructions  of  mine.  Mr.  Bellew,  my 
clerk,  informs  me  he  never  threatened  them  in  the 
least,  and  he  is  a  thoroughly  reliable  officer  as  far 
as  I  know  him,  and  I  am  quite  sure  he  would  not 
do  it. 
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798.  With  regard  to  Dr.  Arenhold's  prescriptions,     Dr.  a.  j. 
they  have  come  under   review.     He  gave  prescrip-     ^^^f^''^- 
tions  for  two  ounces  up  to  eight  ounces,  did  he  ^"g- 17,  i908. 
not  ? — Yes. 

799.  Other  prescriptions  he  gave,  not  specifying 
the  amount,  but  for  •'  a  small  quantity  "  ? — Yes. 

(SOO.  This  was,  of  course,  an  irregular  way  of 
piescribing ? — Oh,  undoubtedly. 

801.  It  woukl  have  been  wiser  for  him  to  have 
specified  in  these  cases  the  amounts  he  thoitght 
necessary  ? — Yes. 

802.  Inasmuch  as  he  did  specify  from  two  to 
eight  ounces,  is  not  the  inference  that  he  regarded 
"  a  small  quantity  "  as  less  than  two  ounces  ? — It 
may  be,  but  as  a  matter  of  fact  one  pound  and 
lialf  a  pound  were  given. 

803.  Js  it  not  a  fair  inference  that  if  he  found  it 
necessary  when  wanting  as  much  as  two  ounces, 
to  specify  the  amount,  by  "  a  small  quantit}"  "  he 
meant  less  than  two  ounces  ? — I  do  not  see  whv, 
.as  he  mentioned  the  amount  in  the  other  cases,  he 
ishould  not  do  so  in  these. 

804.  Dr.  Heivat.']  I  Avant  to  know  your  opinion 
on  the  Avorking  of  the  Medical  and  Pharmacv  Act. 
You  know  hardships  have  occurred  through  the 
Act  reading  that  "  the  Council  shall  '^  instead  of 
-"  the  Council  may  "'  hold  inquiries.  Do  you  con- 
sider the  word  "  shall  "  should  be  altered  ? — I 
think  if  it  is  intended  that  it  is  a  mandatory  order 
it  should  be  altered,  but  as  a  matter  of  fact,  in 
p]a(;tice.  the  Council  only  inquire  when  they 
consider  they  have  a  bona  fide  matter  which  they 
wliould  inquire  into.  I  think  tliat  is  the  actual 
piactice  of  the  thing,  so  much  so  that  the  Council 
has  appointed  a  committee  to  sift  any  com- 
phiiiit  ///  rariiera  before  it  comes  to  the  Council,  so 
tliat  the  Council  may  come  to  a  decision  as  to 
wlietlier  it  is  a  reasonable  case  Avhich  should  be 
inquired  into. 

80.3.  If  it  is  not  a  reasonable  case  the  Council  do 
not  go  oil  with  it  V — Tliey  drop  it. 

800.  Do  you  know  of  any   such  case? — I  cannot 

[A.  12— '(18.]    Colonial  Medical  Council.  L 
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Dr.  A.  J.    mention  them  from  memory,  iDut  I  know  a   large 

.regory.    -^^^j-^^j-j^,^.  q|-'  inipropcr  complaints  have  been  made, 

Aug.  17. 1908.  j^j^(^l  the  complainants  have  been  written  to  and 

told  that  the  Council  sees  no  reason  to  proceed  with 

the  matter. 

807.  Would  you  suggest  an  alteration  of  the 
word  '"shall,"  or  are  you  quite  satisfied  with  it? — 
I  think,  if  vou  are  lioing  to  amend  the  Act.  it 
would  be  better  to  make  it  clear.  I  may  allude 
here  to  the  Eeport  of  the  Select  Committee  of  the 
House  of  Assembly  on  the  Medical  Council  in 
1905.  All  this  was  threshed  out,  and  my  replies 
were  given  in  answer  to  Questions  123  to  128  and 
189  to  148. 

808.  Do  you  consider  the  cases  should  be  tried 
in  public  or  privately  ? — If  the  defendant  wishes 
it  tried  in  private  I  do  not  see  why  it  shoukl  not 
1)6  ;  but  unless  he  expresses  that  wish,  and  it  is 
recorded,  there  is  no  question  it  should  be  in 
public. 

809.  Ton  are  in  favour  of  giving  the  option  to 
the  defendant  ? — I  do  not  see  wliy  he  should  not 
have  it.  Of  course  the  Council  ought  to  decide  in 
any  case  ;  they  should  have  the  entire  right  of 
decision. 

810.  In  regard  to  the  verdict  by  the  Medical 
Council,  do  you  think,  at  the  present  moment,  the 
A^erdict  is  handed  over  to  the  proper  channel  for 
confirmation,  which  is  the  Governor-in- Council  or 
the  Executive  Council  ? — No  ;  I  think  it  puts  the 
(Governor  or  his  advisers  in  a  very  awkward  posi- 
tion. Usually  very  imperfect  shorthand  notes  of 
the  inquiry  are  taken  down,  and  the  Government 
has  to  come  to  a  decision  usuallv  without  the  full 
facts  before  it  ;  and  that  is  the  main  reason  why 
the  Government  so  frequently  does  not  confirm 
the  decision  of  the  Council.  1  am  quite  sure  of 
that. 

811.  What  channel  would  you  recommend  it  to 
be  handed  over  to  ? — I  have  before  recommended 
that  they  should  not  hand  it  over  to  anybody- 
They  should  have  the  power  to  erase  the  name  of 
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a  inedical  pTactitioner  proved  <»ulltv  of  disgraceful     "^  ^- J- 

conduct  if  tliey  think  that  course  is  justified,  but 

the  person  whose  name  is  erased  shoukl  haA^e  the  Aiig.  it.  laon. 

rii>iit  of  appeal  to  the  Supreme  Court  ;  and  I  think 

the   Supreme  Court,    or  the    judge    in   chambers, 

should  review  every   case  on  the  papers,  like  he 

does  every  criminal  case. 

ft/ 

812.  Do  not  you  think  in  a  case  where  a  man  is 
actually  struck  off  he  should  have  a  right  of 
appeal  ? — Oh,  yes. 

81o.  AVhich  he  hfis  not  got  now  ? — He  has  a  right 
now.  as  a  matter  of  fact.  Of  course,  as  a  matter 
of  judging  of  i^rofessional  ethics,  the  Council 
would  have  to  be  final. 

814.  Do  vou  think  now  every  case  brought  before 
the  Medical  Council  is  fairly  legally  fought  out, 
and  the  facts  for  and  against  brought  to  light  as 
they  should  be  -'— If  any  omission  takes  place,  I  am 
quite  convinced  it  is  in  the  favour  of  the  defen- 
dant. 

815.  Does  a  legal  man  take  part  in  all  the  deli- 
berations of  that  sort  in  the  Council  ? — Not  all  of 
them. 

816.  Do  not  you  think  he  should  ? — Yes.  but  as 
a  matter  of  fact  when  they  have  simple  cases  the 
Council,  on  the  score  of  expense,  has  not  asked 
him  to  be  present. 

817.  Do  not  you  think  the  legal  mind  should 
actually  draw  out  the  ])oints  and  lay  them  clearly 
l)efore  the  (^ouncil,  being  l)ettei' ([ualified  in  legal 
knowledge  than  the  majority  of  the  CVjuncil  ? — To 
some  extent  he  does.  In  these  ot)ium  cases  Mr. 
Molteno  pi-epared  the  charge  in  every  case. 

818.  vSumming  up  the  whole  thing,  do  not  you 
think  there  is  a  need  for  an  amendment  of  the 
Medical  and  Pharmacy  Act  as  fai-  as  the  judicial 
functions  are  concerned,  in  justice  to  the  profes- 
sion?— 1  would  rather  say  in  justice  to  the  Council. 

811).  Of  course  the  (Vnincil  represent  the  pi-o- 
fession  ;  you  say  it  should  Ix'  done  'u\  justice  to 
the  Council  y — Yes. 

8V0.    Referring  to  cmscs  in   Ljcnci'M],   sou    considei' 
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Dr.  A.  J.    if  yon  had  sat  as  a  member  of  the  Council  in  those 
Gregory.    Qpj^^j^^  cases  it  woulcl    have  been  wrong  for  the 
Aug.  17. 1908.  Government  to  have  asked  yon  to  make  any   com- 
ment on  them  ? — Yes. 

821.  Would  you  have  done  so  ? — I  would  not 
comment  on  them,  but  might  have  given  any  in- 
formation if  they  had  asked  for  it. 

822.  I  want  it  clear  in  evidence  that  in  previous 
Medical  Council  verdicts,  your  opinion  as  Medical 
Officer  of  Health  has  not  been  asked  ? — Never  as 
qua  Medical  Officer  or  qua  member  of  the  Council, 
or  in  anv  other  wav. 

828.  Dr.  McMuUen's  statement  that  you  were 
biassed  against  him  was  wrong  ? — I  want  to  deal 
with  some  of  his  statements. 

821.  Acting  Cliairman.']  You  have  no  bias  against 
him  whatever  ? — No. 

825.  Dr.  Hewat.]  In  regard  to  the  position  of  the 
Medical  Officer  of  Health  as  an  ex  officio  member 
of  the  Council,  you  consider  it  is  advisable  ? — 
Most  advisable. 

826.  As  acting  as  a  medium  between  the  Govern- 
ment and  the  Council? — Yes,  and  assisting  the 
Council  in  matters  they  would  otherwise  have  no 
knowledge  of. 

827.  Mr.  H.  S.  van  ZyL]  You  said  you  thought 
it  would  be  desirable  to  have  your  membership 
limited  ? — I  did  not  think  it  desirable,  but  I  would 
have  no  objection. 

828.  Dr.  Hewat.]  As  regards  the  elected  and 
nominated  members  constituting  the  Council,  do 
you  think  it  would  be  an  advantage  to  have  less 
nominated  members  and  an  increase  of  elected 
members  ? — I  think  perhaps  it  would  be.  At  the 
same  time  you  see  the  dentist  is  nominated,  and 
then  there  are  three  other  nominated  members.  It 
is  three  to  four,  if  I  remember  rightly — three 
nominated  to  four  elected,  excluding  the  dentist 
and  the  Medical  Officer.  I  do  not  see  why  the 
profession  should  not  elect  more. 

829.  Can  you  tell  us  what  the  reason  is  that  the 
Government  claim  so  many  nominated  members 
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ou  the  Council  ? — They  do  not   chiini  them  ;  they     or.  a.  j. 
were  fixed  by  the  law  :  but  the  elected  members      ^^_^^'-^' 
were  increased  in  the  amendino-  Act.      There  is  no  Aug.  17,  i908. 
reason  why  they  should  not  be  increased  again  if 
Parliament  think  necessary. 

830.  Can  you  oive  any  idea  of  the  Goyernment's 
reason  why  there  should  be  any  nominated  mem- 
bers on  the  Council  ? — T  think  in  a  body  like  that 
it  is  always  adyisable  for  the  (xoyernor  to  be  able 
to  put  on  a  nominated  member. 

881.  Why  ? — As  a  rule  a  nominated  member  is 
chosen  for  certain  qualities  which  are  not  always 
the  qualities  which  an  electorate  would  choose. 

882.  Acting  Chainnan.]  What  qualities  have  any 
nominated  men  on  the  Council  now  which  others 
haye  not  ? — There  is  a  class  of  man  who  is  a  yery 
desirable  man  to  haye  on  the  Council,  but  who 
will  neyer  stand  up  for  an  election.  He  will  not 
fjo  through  the  matter  of  canyassing  and  subjecting 
liimself  to  the  possibility  of  being  rejected,  and 
that  is  especially  so  with  a  man  of  standing  in  the 
profession.  He  says,  ''Iwillgiye  my  seryices  to 
the  best  of  my  ability,  but  I  am  not  going  to  stand 
the  racket  of  an  election." 

888.  D}-.  Heiraf.]  There  is  one  member  nominated 
from  the  Eastern  Proyince  on  the  Medical  Council? 
— Yes. 

884.  How  often  does  he  attend  ? — He  attends 
once  in  three  months. 

885.  And  there  is  thfit  interyal  between,  during 
which  he  takes  no  part  in  the  deliberations  of  the 
Council  V — No. 

886.  Do  you  think  that  is  adyantageous  ? — It  is 
one  of  the  difficulties  you  cannot  get  over.  That 
is  an  example  of  the  advantage  ot  a  nominated 
member.  All  tlie  elected  members  are  (^ape  Town 
memljcrs  ;  and  it  is  left  to  the  Goyernment  to  step 
in  and  (insure  tiiat  the  Eastern  Province  has  some 
sort  of  representation. 

887.  You  do  not  consider  he  is  oT  much  value  to 
the  Council  wlien  he  only  attends  foui-  times 
a    vear  y —  He   is   of   value    to   tbe    Council,    uii- 
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Dr.  A.J.    doubtedly  ;  and  he  is  always  supposed  to  represent 

regoiy.    ^^^^  Eastem  Province  if  there  is  any  special  matter 

Aug.  17, 1908.  rj^ffecting  the  Eastern  Province  ;  and  he  attends  on 

any  special   occasion   in  between  those  quarterly 

visits. 

838.  Do  not  you  think  if  the  Eastern  Pro- 
vince men  want  a  representative  they  are 
strong  enough  to  elect  a  member  ? — Yes,  if 
thev  voted  solid  for  that  member,  but  it  is  very 
difficult  to  get  solidarity  in  a  thing  like  that,  and 
furthermore,  it  is  not  many  men  who  can  give  up 
the  time  to  come  round  here. 

839.  There  is  usually  a  man  standing  at  elec- 
tions from  the  Eastern  Province  ? — I  will  not  say 
that. 

840.  Is  it  not  a  fact  that  the  elected  men  are 
usually  Cape  Town  men,  because  the  profession 
feel  it  is  better  ro  have  men  where  the  Council 
sits  ? — I  am  not  prepared  to  say  that  is  the  reason 
for  it.  I  can  onlv  sav  it  pans  out  that  thev  are 
alwa3"s  Cape  Town  men  who  are  elected. 

841.  J/r.  H.  S.  van  Zyl]  Do  not  you  think  that 
is  undesirable  ? — Undoubtedlv  I  do. 

842.  Dr.  Becli\~]  AVould  it  not  be  a  good  thing  if 
representation  were  arranged  in  such  a  way  that 
Cape  Town  and  the  vicinity  should  have  the  right 
to  a  certain  number  of  representatives  and  the 
country  districts  other  representatives? — You  mean 
to  make  electoral  districts,  in  other  words  ?  I  am 
not  prepared  to  give  an  answer  to  that  off-hand,  but 
there  seem  to  be  obvious  disadvantages  about  it. 
You  would  have  a  great  deal  of  difficulty  in  arrang- 
ing a  satisfactory  basis  of  representation.  It  would 
not  satisfv  medical  men  ;  and  then  there  would  be 
the  difficulty  of  men  shifting  from  place  to  place  ; 
and  then  again  there  is  the  difficulty  of  expense. 
When  Dr.  Greathead  attends  from  the  Eastern 
Province  his  expenses  amount  to  nearly  £25  every 
time  he  comes  up,  for  travelling  and  maintenance. 
The  mere  score  of  expense  prevents  getting  man}^ 
representatives  outside  the  Western  Province. 

843.  Dr.  Hewat.']     AYhat  does  it  cost  the  Govern- 
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iiient  everv  time  Dr.  Grcathead  attends  ? — That  is     Dr.  a.  j. 
what  it  cokts  them— £22  to  €25.  ^'T'^' 

844.  Acting  Chairman.']     I   think   yon  said  you  ^^^g- 1^,  i908. 
wouki  allow  the  accused  man  an  appeal  to  the 
Supreme   Court  ? — Yes,    in    all   the   more   serious 

cases,  but  I  do  not  think  it  should  be  so  if  the 
Council  merely  cautions  him. 

845.  Who  is  to  decide  whether  he  shall  have  an 
appeal  ? — The  nature  of  the  judgment  may  be  a 
reprimand. 

84(5.  If  he  is  to  have  an  appeal,  who  is  to  decide 
on  what  he  is  to  appeal  ? — The  Act  would  provide 
that.  If  he  is  onlv  cautioned  bv  the  Council  he 
should  not  have  an  appeal.  If  he  is  adjudged 
guilty  of  disgraceful  conduct  he  should  have  the 
right  of  appeal. 

847.  Would  not  a  caution  necessarily  mean  a 
judgment,  because  you  would  not  caution  a  man 
who  was  not  guilty,  and  a  man  might  suffer 
damage  in  the  public  estimation  ?  Do  not  you 
think  if  he  liked  to  go  to  the  trouble  and  expense 
of  appealing  to  the  Supreme  Court  in  any  case  he 
should  be  allowed  to  ? — I  do  not  see  any  harm,  ex- 
cept that  it  creates  so  many  appeals. 

818.  Would  you  be  in  favour  of  giving  the 
accused  the  option,  in  the  first  instance,  of  being 
tried  by  the  Medical  Council  or  the  Supreme 
Court  in  his  own  discretion  ? — No,  I  would  not. 
You  must  remember  that  the  Medical  Council  is 
different  from  a  law  court,  and  was  never  intended 
to  be  a  law  court. 

849.  The  Medical  Council  has  no  right  to  summon 
a  witness  ? — No.     It  ought  to  have  this  power. 

850.  As  at  present  constituted,  there  is  no 
guarantee  tliat  a  man  will  be  dealt  fairly  with, 
Ijecause  witnesses  may  refuse  to  attend  ? — Yes. 

851.  Unless  the  Act  is  altered  in  that  respect,  he 
ouglit  to  liave  the  option  ? — The  Act  ought  to  be 
altered. 

852.  I  say  unless  it  is  altered  the  man  shouhl 
have  the  option  ? — No  ;  I  wouUl  not  introduce 
Hucli  fin  element  as  that  at  fill  ;  it  would*be  wrong. 
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Dr.  A.  J.        853.  Has  not  the  Medical  Council  in  these  recent 
Greffory.    q^^q^^  sliown  an  inability  to  deal  Avith  a  thing  in  a 
Aug:.  17, 1908.  really  judicial  way  ? — No. 

854.  You  say  not.  I  will  put  one  case.  It  takes 
in  affidavits  after  a  man  is  tried,  which  he  has  no 
opportunity  of  refuting.  That  is  not  fair  to  the 
man.  In  the  next  place,  they  cannot  compel  wit- 
nesses to  attend.  I  do  not  see  how  the  Council  at 
present  has  any  guarantee  of  dealing  justly  with 
a  man  it  tries  ? — I  am  with  you  that  the  Act 
wants  altering,  but  I  do  not  think  it  should  be 
altered  to  give  him  a  choice  of  being  tried  by  the 
Supreme  Court  or  the  Council. 

855.  You  would  really  constitute  it  a  judicial 
court,  with  the  power  to  summon  witnesses  ? — It 
is  ridiculous  that  the  Auditor- General  can  summon 
a  witness  and  place  him  upon  his  oath,  and  can 
prosecute  him  if  he  refuses  to  answer  a  question, 
simply  for  audit  purposes,  whereas  the  Council, 
in  holding  an  inquiry  like  that,  has  no  such 
powers  :  it  is  anomalous. 

856.  You  are  in  favour  of  extending  their 
powers,  and  constituting  them  more  of  a  court  ? — 
Yes. 

857.  I  believe  you  have  onlv  met  Dr.  McMullen 
once  personally  ?  It  was  in  a  case  of  insanity  at 
Goodwood  ? — He  mentioned  that. 

858.  Have  you  met  him  at  any  other  time  per- 
sonally ? — Not  that  I  am  aware  of,  except  when  I 
saw  him  before  the  Council.  I  emphatically  state 
that  his  statements  are  absolute  untruths.  Dr. 
McMullen  said,  or  wished  it  to  1)e  inferred  by  the 
manner  in  which  he  put  it.  that  I  had  first  of  all 
refused  to  certify  a  lunatic  without  getting  a  fee 
of  ten  guineas  in  advance,  and  secondly,  that  I 
was  rude  to  him  when  he  came  round  to  mv  office. 
At  first  I  was  inclined  to  say  that  there  was  not  a 
particle  of  fact  in  that  ;  but  on  thinking  it  over,  I 
did  recollect  some  medical  man  raising  a  question 
in  regard  to  a  lunatic  being  at  large.  On  that  the 
papers  were  traced,  and  I  saw  that  on  the  25th 
March,  1907,  Dr.  McMullen  came  and  saw  me  in 
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reaard  to  an  allowed  lunatic  named  Mrs.  le  i^r.  a.  .j. 
Ronx.  and  that  he  brought  me  a  letter,  dated  the  ^'^^^''y- 
2ord  March,  addressed  to  him  by  the  Assistant -^"^''.i^'^s. 
Resident  Magistrate  of  Woodstock,  which  said  : 
••  In  reply  to  your  letter  brought  this  morning  by 
Mr.  Theunissen,  I  beg  to  inform  you  that  the 
District  Surgeon  went  out  yesterday,  by  the 
instructions  of  the  Resident  Magistrate,  to  examine 
Mr.'  and.^rs.  le  Roux.  He  (the  District  Surgeon) 
reports  that  he  is  unable  to  grant  a  lunacy  certifi- 
cate in  the  case  of  either  Mr.  le  Roux  or  his  wife  ; 
and  therefore  no  steps  can  be  taken  to  have  either 
of  them  removed  to  an  asylum."  On  hearing  what 
Dr.  McMullen  had  to  sav.  this  was  the  letter  I 
addressed  on  the  subiect  on  the  25th  March  to  Mr. 
Murray,  the  Chief  Clerk  of  the  Hospital  Branch, 
which  was  the  beginning  and  end  of  the  whole 
matter  as  far  as  I  Avas  concerned  :  •  Dear  Mr. 
Murray.  Dr.  McMullen  was  sent  over  to  see  me 
this  morning  bv  the  Colonial  Secretarv,  whom 
he  had  called  on  with  reference  to  the  matter  of 
the  enclosed  letter" — which  I  have  just  read. — '■  I 
heard  what  he  had  to  say,  which  was  to  the  effect 
that  Mr.  le  Roux  was  suft'erino-  from  delusional 
insanity,  his  idea  being  that  three  men  were 
shadowing  him  to  take  his  life,  and  that  ^Irs.  le 
Roux  is  going  in  for  (t.P.I." — which  is  general 
paralysis  of  the  insane.  '  He  says  the  cases  are 
ol^vious  ones,  and  have  been  under  his  care  for  a 
considerable  time.  As  the  District  Surgeon  is 
only  acting,  and  may  not  be  thoroughly  reliable, 
I  suggest  that  Dr.  Dodds  deal  with  the  matter.  I 
I  have  seen  Mr.  Janisch  on  the  subject,  as  I  do  not 
quite  see  why  Dr.  McMullen  was  sent  over  to  me. 
He  concurs  that  Dr.  Dodds  should  deal  with  it, 
and  wishes  you  to  put  it  in  hand  as  soon  as 
possible." 

859.  Was  there  any  question  of  the  ten  guineas  ? 
— No.  certainly  not.  Then  Dr.  McMuUen  said  I 
had  animus  against  him,  for  one  reason,  and  that 
1  proceeded  against  him  to  shield  Lennon.  for 
another. 
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Dr. A.J.  860.  Are  you  aware  of  any  women  being  sent  to 
re£ory.  j^^,  McMullen  for  the  purpose  of  trapping  bim  in 
Auff.  17, 1908. pQi>[^orming  an  illegal  operation?  Do  you  know 
anything  about  it  at  all  ? — Nothing.  I  may  say  I 
heard  him  make  this  statement  to  the  Medical 
Council  in  connection  with  an  inquirj^  which  was 
being  made  in  a  charge  brought  against  him  by 
Dr.  Sellar.  I  then  asked  the  Police,  when  I  saw 
them,  if  there  was  any  truth  in  it,  and  they  said 
there  was  absolutely  none. 

861.  It  was  merely  his  inference  that  the  C.I.D. 
had  done  it  ? — I  do  not  think  it  ever  occurred,  as 
a  matter  of  fact.  Then,  of  course,  Dr.  Kruger  said 
I  had  treated  him  differentially,  and  took  no  steps 
against  Doctors  Impey.  Sellar  or. Pitt  ;  but  I  have 
already  explained  that  to  the  Committee. 

862.  Is  there  anything  further  ? — No.  I  do  not 
know  whether  you  would  like  a  copy  of  a  book  I 
hnve  here,  showing  the  action  taken  by  the  English 
Medical  Council.  This  is  sent  round  as  a  confi- 
dential thing.  If  the  Committee  will  look  at  it.  it 
will  give  an  idea  of  the  cases  that  are  tried  by  the 
English  General  Medical  Council,  and  their  ver- 
dicts. You  will  see  it  is  practically  the  same  as 
we  do  it  here. 

863.  The  procedure  is  very  much  the  same  ? — 
Yes,  and  their  powers  are  the  same,  only  they 
strike  off  at  once. 

864.  Mr.  H.  S.  van  Zi/L]  I  have  already  asked 
about  it,  but  I  think  it  should  be  made  clear  and 
that  is  with  regard  to  the  prosecution  before  the 
Council.  You  sa^^  you  think  the  prosecution 
should  be  placed  in  the  hands  of  some  one,  but  not 
in  your  hands  ? — No. 

865.  Can  you  make  some  suggestion  as  to  in 
whose  hands  it  should  be  placed  ? — I  think  the 
Attorney-General  or  one  of  his  officers,  might  take 
charge. 

866.  Acting  Chainncni.]  Do  you  think  when  the 
judgment  is  given  by  the  President  of  the  Medical 
Council  it  should  fully  set  forth  the  reasons  for  the 
judgment,  so   that  it   must   go   for   review  to  the 
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judiie?     I  iindcj'stand  von  favour  all  these  cases     ni.  a.  j. 
going  for  review  to  a  judge  in  chambers  ? — Yes.  ^^so^j. 

S{)7.  Then  you  would  make  the  President  state  ^"^-i^^^os. 
in   writing   his    judgment    and    the    reasons    for 
arriving  at  it  ? — Yes.  and  I  think  myself  i3roper 
records  should  be  kept,  which  have  been  very  lax 
in  the  past. 


APPETSDIX. 


[A.] 

EXTRACT  FROM  CIRCULAR  LETTER  DEALING 
WITH  THE  MATTER  OF  THE  MEDICAL 
AND  PHARMACY  ACT. 


PART  II. 

Disciplinary    Clause. 

If  anv  person  licensed  or  certified  under  the  said  Act  sliall, 
after  due  inquiry,  at  which  such  person  shall  liave  the  opportunity 
of  being  heard  personally  or  represented  by  counsel,  be  judged 
by  the  Council  or  Board,  as  the  case  may,  to  have  been  guilty  of 
"  unprofessional  conduct,"  the  Council  or  Board,  as  the  case  may 
be,  may  punish  such  person  in  any  of  the  following  ways  : — 

(1)  Caution  him  ; 

(2)  Reprimand  him  ; 

(3)  Remove   his  name  from    the    Register  and    cancel   his 
licence  for  a  definite  period  : 

(4)  Remove  his  name   from    the    Register  and    cancel    his 
licence. 

Always  provided  that  should  the  verdict  of  the  Coiuicil  or 
-Board,  as  the  case  may  be,  be  either  3  or  4,  and  therefore  such 
:as  to  deprive  a  man  of  his  licence  to  pi-actice,  he  shall  have  riglit 
of  appeal  to  Judge  in  Chambers  (Snpi-eme  Court). 

And  the  Council    or   Board,   as    the  case  may  be,  shall  make 
:5uch    inquii"v    upon   Uma-fidc   information  or  complaint  laid    by 
.anv   member  of   the   public,  or    the    Minister  in   control  oF   the 
administration  of  the  law  protecting  the  public  health. 

l^i'ovided  only  that  all  proceedings  by  the  Council  against  any 

member  of  the  Medical  Profession  w'ho  is  accused    of  any  oflfence 

recognized  by  the  laws  of  this   Colony   to  be   a  criminal  oft'ciice, 

sliall  })e  suspended   until   a  verdict  against  such  practitioner  has 

-been  obtained,  or  a  jjrosecution  refused  on  the  part  of  the  Crown. 
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[B.] 
NAMES  OF  iMEDICAL  PRACTITIONERS  APPEAR- 
ING IN  REPORTS  MADE  BY  MR.  BELLEW 
TO  MEDICAL  OFFICER  OF  HEALTH  RE 
INQUIRIES  MADE  OF  SEVERAL  CHEMISTS 
AS  TO  THEIR  DEALINGS  IN  OPIUM. 

Dr.  A.  Arenhold. 

Dr.  R.  A.  Stewart. 

Dr.  McMullen. 

Dr.  Abdurahmaii. 

Dr.  Kruger. 

Dr.  W.  A.   Pitt. 

Dr.  Impey. 

Dr.  Sella r. 


-  [C] 
REGULATIONS  RELATING  TO  IMPORTATION  OF 

OPIUM. 

[1533]  [190().] 

Colonial  Secretary's  OtlHce, 

Cape  Town,  Cape  of  Good  Hope, 

17tli  December,  1906. 

His  Excellency  the  Governoi-  has  been  pleased,  with  the 
advice  of  the  Executive  Council,  to  approve  of  tlie  subjoined  Re- 
gulations framed  Tinder  the  provisions  of  Section  20  of  Act  No. 
1  of  of  1906,  relating  to  the  Importation  of  Gum  Opium,  Extract 
of  Opimn,  Poppies  and  Preparations  of  Poppie**. 

NOEL  .lANISCH, 

Undei"  Colonial  Secretary 


ReGIJ.VTIOXS    UNDER    SECTION    20    OF    AcT    No.    1    lOF      1906. 


1.  A  permit  issued  under  Section  20  of  Act  No.  1  of  1906 
shall  state  the  name  and  qualifying  occupation  or  profession  of 
the  grantee  with  his  professional  or  Imsiness  address,  and  shall 
describe  tlie  article  and  state  the  amomit  thereof  authorized  to  be 
imported  and  the  name  of  the  intended  port  of  entry,  and  shall 
be  in  the  following  foim  : — 
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Orii  M  Permit. 

Penint     to      immrf     (irticles     prohibited      louler     Section     '20     of 

Act  No.  1  of  1906. 

Pel•nlis^ioll  is  herel)}'  granted  to 1 1) 

l)ein(r  a (2)  practising-  or  carrying  oil. 

business  at (3)  to  import  into  the  Colony  of 

the  Ca]ie  of  Good  Hope  at (4)  for  n:ediehial 

purposes,  in  one  consignment,  and    within    three    months    of    the 

date  hereof (5)  of (<!),- 

subject  to  the  provisions  of  the  Act  and  Kngulations  thereunder.. 

Issued  at on  the by  me. 

(Signature  of  Colonial  Secretary 

or  authorized  Officer) 

(1 )  Name  of  Grantee  ;     (2  >  Doctoi-,  Dentist  or  Chemist,  as  the 
case  may  be  ;    (3)  Full  address;  (4)  the  Port  of   Entry  ;. 
(5)   Quantity;  (6)  the  article  authorized. 
2.  All  permits  shall  be  deemed  to  be  issued  under  the  following 
conditions,  which  conditions  may  or  may  not   lie   endoised   on   id) 
permits  as  the  Colonial  Secretary  may  direct,  but  ^h;dl   be  bind- 
ing whether  so  endorsed  or  not. 

( 1  )  That  the  article  shall  only  be  disposed  of^-whetlier  by- 
wav  of  sale  cr  otherwise — for  medicinal  pur[)oses. 

(2)  No  quantity  shall  be  parted  with  if  there  is  reasonable 
suspicion  that  it  is  to  be  used,  directly  or  ultimately, 
for  purposes  other  thun  medicinal  pur])Oses  ;  and  before 
parting  with  any  (pnintity,  the  ]>erson  demanding  the 
same  shall  be  recpiired,  where  no  medical  ])rescription 
is  produced,  to  fully  state  the  purposes  for  whicii  the 
article  is  to  be  used  by  him  ;  and  the  quantity  supplied 
shall  be  limited  in  each  case  to  such  amount  as   may  be 

,  reasonably  re([uisite  for  the  medicinal  |>ur])oses  stated. 

(3)  A  special  record  in  a  special  book  shall  be  ke])t  in  such 
form  as  may  be  directed  by  the  Minister,  and  be  at  all 
times  open  to  Government  ins])ection — fully  disclosing 
all  ac(|uisitions,  whether  by  im])ortation  or  otheiwise, 
and  all  dealings  with  the  article  imported  (»r  otherwise 
accjuired,  with  the  name  and  address  of  each  pinchaser 
and  particulars  of  the  article  and  quantity  su])]ilied  and 
nl'  the  purj)os('S  for  which  it  is  oljtained  in  each  case. 

'.,.  No  jciniit  shall  be  is>ued  exce])t  ctn  :i|»|)lication,  to  the 
Resident  Mauisti'ate  of  the  l)istiict  in  wliicli  apiilicant  }»ractises 
or  carries  on  l)ii>iness,  in  the  lorm  following,  the  j)articulars 
called  t'oi-  and  declaration  thei'ein  ap]iearinu.  lo  le  tided  iqi  ;ind 
si'jned  li\   a.|ti)lic:int  : 
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Section  20,  Act  No.  1  of  1906. 
APPLICATION  FOR  OPIU:\I   PERMIT. 

To  tlie  Resident  Magistrate  of 

I, (1),  being  a (2), 

practising  or  carrying  on  business  at (3), 

hereby     applv     for     a     permit     authorizing     me     to     import 

(4 ) ,  of ( 5 ),  which 

quantity   I   hereby  dechire   to   be  reasonably  required  by  me  for 

disposal  or  use  for  medicinal  purposes. 

The  Port  of  Entry  to   be 

To  be  cleared  ])v , 

Date  of  last  importation  or 
ac([uisition  within  the 
Colony  of  ])rohibited 
articles,  with  descriptions  ^- 
und  amounts  and  date  of 
permit  (if  any)  and  where 
issued  and  by  whom. 
Permits  current  but  not  yet  \ 


utilized,  with  particulars 

of  dates  of  issue,  articles  (  

and  quantities  authorized.  )  

Total  quantities  of  stock  in  hand,  however  acquired,  of — 

( a)   Gum  Opium 

{b)  Extract  of  Opium 

(c)  Poppies 

(d)  Preparations  of  Poppies 

Signature  of  Applicant 


(1)  Name  of   Applicant:   (2)   Doctor,   Dentist  or  Chemist,  as 

the  case  may  be  ;  (3)  Fidl  address  ;  (4)  Quantity  ;  (5)  the 

article  for  which  permit  is  applied. 

4.  All  applications  shall  be  dealt   with   in  such  manner  as  the 

Minister  may  from   time  to  time   in   Dejiartmental  instructions 

■j)rescribe. 
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